constitutional convention us treaty making

constitutional convention us treaty making established the foundational principles that continue to shape
how the United States enters into international agreements. The framers of the Constitution grappled with
balancing the executive and legislative branches' roles in this critical foreign policy function, seeking to
prevent both executive overreach and legislative paralysis. This article delves into the intricate debates and
decisions made during the Constitutional Convention concerning the U.S. treaty-making process,
examining the powers vested in the President and the Senate, and the historical context that informed
these choices. We will explore the checks and balances implemented, the evolution of treaty interpretation,
and the lasting impact of these original deliberations on contemporary U.S. foreign relations. Understanding
this historical framework is essential for appreciating the complexities of constitutional convention us treaty

making today.
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The Genesis of Treaty Powers: Debates at the Convention

The framers of the U.S. Constitution, convening in Philadelphia in 1787, recognized the absolute necessity
of establishing a clear and effective mechanism for the United States to engage with foreign powers
through treaties. The experience under the Articles of Confederation had demonstrated the debilitating
weaknesses of a system where the central government lacked the authority to enter into binding
international agreements. Consequently, the question of how to best grant and control treaty-making
power was a subject of intense discussion and deliberation throughout the convention. Various proposals
were floated, reflecting a deep-seated concern about both foreign influence and domestic factionalism. The
ultimate design was a carefully constructed compromise, aiming to grant sufficient power to conduct

foreign policy while embedding robust safeguards against potential abuses.

One of the central anxieties revolved around the potential for either the executive or the legislative branch
to wield too much power independently in matters of foreign relations. Delegates understood that swift and
decisive action could be crucial in international diplomacy, yet they also harbored a profound distrust of
unchecked executive authority, a sentiment rooted in their recent experience with British monarchical

rule. Conversely, a purely legislative process might prove too cumbersome and slow, potentially



jeopardizing national interests in a rapidly changing global landscape. The debates reflected this tension,
with different factions advocating for varying degrees of presidential and senatorial involvement in the
treaty-making process. The resulting framework sought a dynamic equilibrium, one that would foster both

efficacy and accountability.

Presidential Authority in Treaty Making

The U.S. Constitution, in Article II, Section 2, unequivocally vests the President with the power to "make
Treaties, provided two thirds of the Senators present concur." This provision clearly designates the
President as the primary actor in the negotiation and formalization of treaties. The President, acting
through designated representatives, is responsible for conducting the delicate and often protracted
negotiations with foreign governments. This role allows for a unified and consistent national voice in
international forums, a stark contrast to the disunity that plagued the confederation period. The President's
authority extends to proposing treaty terms, engaging in diplomacy, and ultimately signing agreements on
behalf of the United States.

However, the President's power in treaty making is not absolute. The wording of the Constitution itself
immediately introduces a significant check: "provided two thirds of the Senators present concur.” This
crucial qualifier means that while the President initiates and negotiates treaties, they cannot be ratified or
become binding international law without the explicit consent of a supermajority of the Senate. This
separation of powers was a deliberate design choice by the framers, ensuring that the executive branch's
foreign policy initiatives would be subject to the scrutiny and approval of a key legislative body. The
President's role, therefore, is one of leadership in negotiation, but ultimate ratification rests on a shared

authority.

The Executive's Role in Negotiation and Execution

The President’s executive authority is most prominently displayed in the negotiation phase of treaty
making. The President appoints and instructs diplomats, sets the agenda for international discussions, and
has the final say on the terms of an agreement before it is submitted to the Senate. This power allows the
President to pursue foreign policy objectives aligned with their administration's vision. Furthermore, once
a treaty is ratified, the President is responsible for its execution, ensuring that the United States adheres to
its commitments. This involves implementing domestic legislation if necessary, communicating with

foreign governments, and representing the U.S. in international bodies established by the treaty.



Limits on Presidential Treaty Power

Despite the President's central role, their treaty-making power is significantly constrained by the Senate's
constitutional prerogative. The President cannot unilaterally enter into binding treaties. The requirement
of a two-thirds Senate supermajority for ratification is a formidable hurdle, often necessitating extensive
consultation and negotiation between the executive and legislative branches even before a treaty reaches
the floor for a vote. Moreover, the Senate has the power to propose amendments, reservations, or
understandings to a treaty, which the President may or may not choose to accept, potentially leading to
further negotiations or even the abandonment of the treaty altogether. This inherent tension between the

executive and legislative branches is a defining characteristic of the U.S. treaty-making system.

The Senate's Crucial Role: Advice and Consent

The U.S. Senate occupies a unique and indispensable position in the constitutional treaty-making process,
acting as a vital check on executive power through its "advice and consent" role. This function, outlined in
Article II, Section 2, means that the Senate does not merely rubber-stamp presidential decisions; it is
empowered to actively participate in shaping and approving international agreements. The framers
intended this bicameral approach to foreign policy to ensure that treaties, which carry the weight of law
and significant national commitments, would be the product of broad consensus rather than the unilateral

decision of a single branch.

The Senate's involvement is not limited to a simple up-or-down vote. It can, and often does, provide advice
during the negotiation process, though this is typically done through informal channels or by Senators
serving as advisors to the President’s negotiating team. The formal "advice" aspect is often intertwined
with the "consent” phase. During committee hearings and floor debates, Senators can voice concerns,
propose modifications, and ultimately vote on whether to consent to the treaty as presented, or to consent
with specific reservations, understandings, or even amendments. This deliberation process is crucial for
ensuring that treaties align with U.S. values and interests and are subject to thorough public and legislative

scrutiny.

The Two-Thirds Requirement: A High Bar

The constitutional mandate for a two-thirds vote of the Senators present to approve a treaty is a significant
hurdle designed to promote broad consensus and prevent hasty or ill-considered agreements. This
supermajority requirement means that a substantial minority of the Senate can effectively block a treaty,
forcing the President to build broader support or reconsider the terms. This high threshold reflects the
framers' concern about the potential for treaties to bypass the normal legislative process and create lasting

international obligations without widespread national agreement. It encourages compromise and ensures



that treaties reflect a national, rather than merely partisan, will.

Senate Committees and Treaty Review

The Senate Foreign Relations Committee plays a pivotal role in the treaty-making process. Before a treaty
is brought to the full Senate for a vote, it is typically referred to this committee, which then conducts
extensive hearings. These hearings involve testimony from administration officials, foreign policy experts,
and other stakeholders. The committee rigorously examines the treaty's provisions, its implications for U.S.
foreign policy, national security, and domestic law, and its overall benefit to the nation. The committee's
recommendations—whether to approve, reject, or amend the treaty—carry considerable weight in shaping
the subsequent debate and vote in the full Senate. This detailed review process is an essential part of the

"advice and consent" mechanism.

The Treaty Process: From Negotiation to Ratification

The journey of a treaty from conception to becoming binding U.S. law is a complex and multi-stage process,
deeply embedded within the U.S. constitutional framework. It begins with international negotiations,
where the President, through appointed representatives, engages with foreign powers to define the terms
of a proposed agreement. This phase is crucial for establishing the foundational understanding and
commitments that will form the basis of the treaty. Once negotiations conclude and the President approves

the text, the treaty is then formally signed by the U.S. representative.

Following signature, the treaty is transmitted to the U.S. Senate for its consideration. This marks the
transition from executive negotiation to legislative review. The Senate's role here is paramount, as it holds
the exclusive power to grant "advice and consent" for ratification. The process within the Senate involves
referral to the appropriate committee, typically the Committee on Foreign Relations, followed by hearings,
debate, and ultimately a vote. If the Senate approves the treaty by the constitutionally required two-thirds
majority, the President then formally ratifies the treaty, and it enters into force for the United States,

becoming a binding part of international and, often, domestic law.

Negotiation and Signature

The President, through the Department of State and other relevant agencies, is the principal architect of
treaty negotiations. The President selects the negotiators, defines their objectives, and guides the strategic
direction of the talks. This phase requires considerable diplomatic skill and an understanding of
international law and relations. Once an agreement is reached on the treaty's text, it is typically signed by

the designated plenipotentiaries, signifying the intent of the negotiating parties to proceed with domestic



ratification processes. This signature does not, however, obligate the United States to be bound by the

treaty; that requires subsequent presidential ratification with Senate consent.

Senate Consideration and Ratification

Upon submission to the Senate, a treaty embarks on a rigorous review process. It is first referred to the
Senate Foreign Relations Committee, which holds hearings, gathers expert testimony, and debates the
merits and potential consequences of the agreement. Following committee approval, the treaty is placed on
the Senate calendar for consideration by the full body. Senators engage in further debate, and amendments,
reservations, or understandings may be proposed. The ultimate vote requires a two-thirds majority of
Senators present for the treaty to be consented to. Once consent is granted, the President formally ratifies
the treaty, and it is then deposited with the appropriate international body, such as the United Nations, or
exchanged with the other contracting state(s), making it legally binding.

Checks, Balances, and the Evolution of Treaty Law

The constitutional framework surrounding treaty making in the U.S. is a testament to the framers'
commitment to a system of checks and balances. The interplay between the President's executive authority
and the Senate's legislative oversight ensures that foreign commitments are made with broad
governmental consensus. This system, while sometimes leading to lengthy deliberations, is designed to
prevent the U.S. from entering into agreements that might be detrimental to its long-term interests or that
lack sufficient domestic support. The "advice and consent” mechanism is a cornerstone of this balance,

fostering a deliberative foreign policy.

Over time, the interpretation and application of treaty provisions have evolved, leading to complex legal
doctrines and a dynamic understanding of the U.S. treaty-making process. Court decisions, legislative
actions, and evolving international norms have all shaped how treaties are viewed and implemented
within the U.S. legal system. The question of self-executing versus non-self-executing treaties, for instance,
has been a recurring theme, determining whether a treaty automatically becomes domestic law upon
ratification or requires implementing legislation from Congress. This evolution underscores the adaptability

of the constitutional design to changing global realities and domestic legal interpretations.

Self-Executing vs. Non-Self-Executing Treaties

A critical aspect of U.S. treaty law is the distinction between self-executing and non-self-executing treaties.
A self-executing treaty automatically becomes domestic law upon ratification, meaning individuals can

directly invoke its provisions in U.S. courts. Conversely, a non-self-executing treaty requires implementing



legislation passed by Congress before it can have domestic legal effect. The determination of whether a
treaty is self-executing is often made by the courts, based on the treaty's language, the intent of the
signatory parties, and the constitutional framework. This distinction significantly impacts the practical
application of treaties within the U.S. legal system and highlights the continued role of Congress in treaty

implementation.

The Role of Customary International Law

The relationship between U.S. treaty law and customary international law is another area that has seen
significant development. Customary international law refers to norms and practices that are accepted as
binding by states, even in the absence of formal treaties. While the U.S. Constitution explicitly grants
Congress the power to regulate in areas addressed by treaties, courts have grappled with the extent to
which customary international law can be directly applied within the U.S. legal system. Generally, U.S.
courts will defer to treaties and legislation passed by Congress, but customary international law can play a
role in interpreting treaties or filling gaps where no specific statutory or treaty provision exists. This
ongoing interplay demonstrates the evolving nature of international law's integration into U.S.

jurisprudence.

Contemporary Implications of Constitutional Treaty Provisions

The foundational principles of constitutional convention us treaty making established in 1787 continue to
exert a profound influence on how the United States conducts its foreign relations today. The carefully
constructed balance of power between the President and the Senate remains a defining characteristic of the
U.S. approach to international agreements. While the President retains the primary role in negotiation and
proposal, the Senate's supermajority requirement for ratification ensures that major international

commitments are subject to robust legislative scrutiny and require broad bipartisan consensus to succeed.

In the modern era, the complexities of global diplomacy and the speed of international events often test the
deliberative nature of the treaty process. The rise of executive agreements, which do not require Senate
ratification, has provided the executive branch with more flexibility in conducting foreign policy.
However, treaties, carrying the highest level of legal authority and international commitment, remain
indispensable for significant and enduring international relationships. The ongoing debates surrounding
treaty ratification and the role of the Senate highlight the enduring relevance of the framers' wisdom in

designing a system that prioritizes both effective foreign policy and democratic accountability.



The Rise of Executive Agreements

In parallel with the formal treaty-making process, presidents have increasingly utilized executive
agreements to enter into international commitments without submitting them to the Senate for ratification.
These agreements, which can take various forms such as sole executive agreements or congressional-
executive agreements, are generally considered to be less formal and often address more specific or
technical matters than full treaties. While the Constitution does not explicitly mention executive
agreements, their use has been recognized and accepted through legislative action and judicial precedent,
providing the executive branch with greater agility in navigating international relations, though they do

not carry the same weight or permanence as constitutionally ratified treaties.

Challenges and Adaptations in the Modern Era

The contemporary geopolitical landscape presents unique challenges to the constitutional treaty-making
framework. The rapid pace of global change, the emergence of complex transnational issues like climate
change and cybersecurity, and the rise of non-state actors necessitate swift and adaptable responses. While
the treaty process, with its emphasis on deliberation and consensus, can be slow, it also ensures that U.S.
international commitments are well-considered and broadly supported. Adaptations have included
increased use of executive agreements, innovative approaches to Senate consultation, and a greater
emphasis on the domestic implementation of treaty obligations to ensure their practical effect. The
enduring challenge remains to balance the need for decisive foreign policy with the constitutional

requirement for democratic accountability in international engagement.

FAQ

Q What was the primary concern of the framers regarding treaty
making at the Constitutional Convention?

A: The primary concern of the framers regarding treaty making was to strike a balance between granting
the federal government sufficient power to conduct effective foreign policy and preventing the potential
for executive overreach or undue foreign influence. They sought to avoid the weaknesses of the Articles of

Confederation, where treaty-making was ineffective, while also guarding against a too-powerful executive.

Q How does the U.S. Constitution define the President's role in treaty



making?

A: The US. Constitution, in Article II, Section 2, states that the President "shall have Power, by and with
the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present
concur." This means the President negotiates treaties but requires a supermajority of the Senate for

ratification.

Q What is the significance of the Senate's "advice and consent" role in
treaty making?

A: The Senate's "advice and consent” role is a crucial check on presidential power. It ensures that treaties,
which are binding agreements with foreign nations, are subject to thorough legislative scrutiny and

require broad consensus before they can be ratified by the United States.

Q Why does the U.S. Constitution require a two-thirds majority of the
Senate for treaty ratification?

A: The requirement of a two-thirds majority of the Senate for treaty ratification was intended to ensure
that treaties reflect a strong national consensus and to prevent them from being ratified based on a simple

majority, which could potentially lead to ill-considered or partisan agreements.

Q What is the difference between a self-executing and a non-self-
executing treaty in the U.S.?

A: A self-executing treaty automatically becomes domestic law upon ratification and can be directly applied
by U.S. courts. A non-self-executing treaty, on the other hand, requires implementing legislation passed by

Congress before it can have domestic legal effect.

Q How have executive agreements evolved as a tool in U.S. foreign
policy alongside treaties?

A: Executive agreements have become an increasingly common way for the U.S. to enter into international
commitments. They do not require Senate ratification and are often used for more routine or specific

matters, allowing the executive branch greater flexibility in foreign policy.

Q What is the role of the Senate Foreign Relations Committee in the



treaty process?

A: The Senate Foreign Relations Committee plays a critical gatekeeping role. It holds hearings, gathers
testimony, and debates the merits of a treaty before recommending it, or not, to the full Senate for a vote,

significantly influencing the treaty's prospects.

Q Can the Senate amend a treaty negotiated by the President?

A: While the Senate cannot directly amend a treaty text before ratification, it can propose reservations,
understandings, or declarations that modify the treaty's application or interpretation for the U.S. If the
President accepts these modifications, the treaty can proceed. The Senate can also vote down a treaty,

forcing the President to renegotiate.
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