CONSTITUTIONAL CONVENTION US LAND POLICY

THe Founpers’ ApproAcH: ConsTITUTIONAL CoNVENTION US LAND PoLICY AND ITS ENDURING LEGACY

CONSTITUTIONAL CONVENTION US LAND POLICY, WHILE NOT A SINGULAR, CODIFIED DOCTRINE DISCUSSED AT LENGTH BY NAME
DURING THE PHILADELPHIA CONVENTION OF 1787, NONETHELESS FORMED A CRUCIAL UNDERCURRENT IN THE DEBATES SHAPING
THE NASCENT UNITED STATES. THE DISPOSITION AND GOVERNANCE OF WESTERN LANDS WERE NOT MERELY PERIPHERAL
CONCERNS; THEY WERE DEEPLY INTERTWINED WITH ISSUES OF NATIONAL SOVEREIGNTY, ECONOMIC DEVELOPMENT, INTERSTATE
RELATIONS, AND THE VERY NATURE OF THE FEDERAL UNION. UNDERSTANDING THE FRAMERS' CONSIDERATIONS REGARDING LAND
POLICY REVEALS A COMPLEX INTERPLAY OF COMPETING INTERESTS AND A PRAGMATIC FORESIGHT THAT WOULD SHAPE THE
NATION'S TERRITORIAL EXPANSION AND ITS AGRARIAN FUTURE FOR CENTURIES TO COME. THIS ARTICLE WILL DELVE INTO THE
HISTORICAL CONTEXT, THE KEY DEBATES AND COMPROMISES, THE RESULTING CONSTITUTIONAL PROVISIONS, AND THE LASTING
IMPACT OF THESE EARLY LAND POLICIES.
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THE Pre-CoNVENTION LANDSCAPE: CONTESTED CLAIMS AND EMERGING NEEDS

BEFORE THE DELEGATES EVEN CONVENED IN PHILADELPHIA, THE QUESTION OF WESTERN LANDS WAS A SIGNIFICANT SOURCE OF
CONTENTION AMONG THE ORIGINAL THIRTEEN STATES. MANY STATES, PARTICULARLY THOSE WITH EXTENSIVE CHARTERED
CLAIMS STRETCHING WESTWARD, VIEWED THESE LANDS AS A VALUABLE RESOURCE FOR ECONOMIC PROSPERITY AND A MEANS TO
ALLEVIATE STATE DEBTS. CONVERSELY, STATES WITHOUT SUCH CLAIMS, LIKE I‘/IAIEYLANDI FEARED THAT STATES WITH VAST
WESTERN TERRITORIES WOULD BECOME OVERWHELMINGLY POWERFUL, POTENTIALLY ECLIPSING THE INTERESTS OF THE LESS
LAND-RICH CONFEDERACIES. THIS FUNDAMENTAL DISAGREEMENT OVER LAND OWNERSHIP AND MANAGEMENT CREATED A
SIGNIFICANT HURDLE FOR THE RATIFICATION OF THE ARTICLES OF CONFEDERATION, WITH MARYLAND FAMOUSLY REFUSING TO
RATIFY UNTIL THE MORE POWERFUL STATES AGREED TO CEDE THEIR WESTERN CLAIMS TO THE FEDERAL GOVERNMENT.

THe CessioN oF WESTERN LANDS

THE EVENTUAL CESSION OF WESTERN LAND CLAIMS BY STATES LIKE VIRGINIA, NEw YOEK, AND MASSACHUSETTS TO THE
CoNFEDERATION CONGRESS WAS A MONUMENTAL STEP. THIS ACT TRANSFORMED THESE VAST TERRITORIES FROM THE
EXCLUSIVE DOMAIN OF INDIVIDUAL STATES INTO A SHARED NATIONAL ASSET. THIS SHARED OWNERSHIP WAS CRITICAL FOR
FOSTERING A SENSE OF NATIONAL UNITY AND PROVIDED THE NASCENT FEDERAL GOVERNMENT WITH A CRUCIAL SOURCE OF
REVENUE AND A TOOL FOR WESTWARD EXPANSION. |T LAID THE GROUNDWORK FOR A STANDARDIZED APPROACH TO
GOVERNANCE AND SETTLEMENT, RATHER THAN A PATCHWORK OF COMPETING STATE POLICIES.

EconoMic IMPERATIVES AND NATIONAL DeBT

THE ECONOMIC REALITIES FACING THE FLEDGLING UNITED STATES WERE STARK. THE REVOLUTIONARY W/ AR HAD LEFT THE
NATION WITH A SUBSTANTIAL DEBT, AND THE SALE OF WESTERN LANDS EMERGED AS A PRIMARY STRATEGY FOR ITS REPAYMENT.
THIS ECONOMIC IMPERATIVE FUELED THE DRIVE FOR A CLEAR AND CONSISTENT FEDERAL LAND POLICY. THE ABILITY TO SURVEY,
DIVIDE, AND SELL THESE LANDS PROMISED A STEADY STREAM OF INCOME FOR THE GOVERNMENT, WHICH WAS ESSENTIAL FOR
ESTABLISHING FINANCIAL STABILITY AND FOSTERING CONFIDENCE AMONG CREDITORS. WITHOUT A DEFINED MECHANISM FOR
HANDLING THESE LANDS, THE NATION'S FINANCIAL FUTURE WOULD HAVE REMAINED PRECARIOUS.



Key DeBATES DURING THE CONSTITUTIONAL CONVENTION REGARDING LAND

WHILE THE CONSTITUTION DOES NOT CONTAIN A SPECIFIC SECTION TITLED “L AND POLICY/” THE FRAMERS IMPLICITLY
ADDRESSED ISSUES RELATED TO TERRITORIAL ACQUISITION, GOVERNANCE, AND RESOURCE MANAGEMENT THROUGH VARIOUS
CLAUSES. THE CONVENTION'S DELEGATES WERE KEENLY AWARE OF THE IMPORTANCE OF WESTERN LANDS, AND THEIR
DISCUSSIONS, THOUGH OFTEN FRAMED IN BROADER TERMS OF FEDERAL POWER AND STATE RELATIONS, DIRECTLY INFLUENCED HOW
THESE LANDS WOULD BE HANDLED. THE DELEGATES GRAPPLED WITH HOW THE FEDERAL GOVERNMENT WOULD ACQUIRE NEW
TERRITORIES, HOW IT WOULD GOVERN THEM, AND HOW IT WOULD MANAGE THE SALE AND DEVELOPMENT OF PUBLIC LANDS.

THe Power To ADMIT NEw STATES

ONE OF THE MOST SIGNIFICANT CONSTITUTIONAL PROVISIONS WITH DIRECT IMPLICATIONS FOR LAND POLICY WAS THE POWER
GRANTED TO CONGRESS TO ADMIT NEW STATES INTO THE UNION. ARTICLE |V, SECTION 3, STATED THAT “NEW STATES MAY
BE ADMITTED BY THE CONGRESS INTO THIS UNION; BUT NO NEW STATE SHALL BE FORMED OR ERECTED WITHIN THE JURISDICTION
OF ANY OTHER STATE; NOR ANY STATE BE FORMED BY THE JUNCTION OF TWO OR MORE STATES, OR PARTS OF STATES,
WITHOUT THE CONSENT OF THE LEGISLATURES OF THE STATES CONCERNED AS WELL AS OF THE CONGRESS.” THIS CLAUSE
PROVIDED THE FRAMEWORK FOR WESTWARD EXPANSION, ALLOWING FOR THE ORDERLY INCORPORATION OF NEW TERRITORIES AS
STATES, THEREBY EXTENDING THE AMERICAN REPUBLIC.

REGULATION OF TERRITORIES AND PUBLIC PROPERTY

THe SAME ARTICLE |V, SECTION 3, ALSO GRANTED CONGRESS THE POWER TO “DISPOSE OF AND MAKE ALL NEEDFUL RULES AND
REGULATIONS RESPECTING THE TERRITORY OR OTHER PROPERTY BELONGING TO THE UNITED STATES.” THIS SEEMINGLY
STRAIGHTFORWARD CLAUSE WAS IMMENSELY POWERFUL. |T EMPOWERED THE FEDERAL GOVERNMENT TO ACT AS A PROPRIETOR
OF VAST TRACTS OF LAND, TO ESTABLISH GOVERNMENTS FOR THESE TERRITORIES, AND TO MANAGE THEIR RESOURCES. THIS
AUTHORITY WAS ESSENTIAL FOR PREVENTING THE CHAOTIC AND POTENTIALLY EXPLOITATIVE LAND GRABS THAT
CHARACTERIZED SOME COLONIAL-ERA PRACTICES.

INTERSTATE COMMERCE AND PROPERTY RIGHTS

ALTHOUGH NOT EXPLICITLY STATED AS “LAND POLICY," DISCUSSIONS SURROUNDING INTERSTATE COMMERCE AND THE
PROTECTION OF PROPERTY RIGHTS INDIRECTLY INFLUENCED THE CONVENTION'S DELIBERATIONS ON LAND. THE FRAMERS
UNDERSTOOD THAT A STABLE AND PREDICTABLE SYSTEM OF LAND OWNERSHIP WAS CRUCIAL FOR ECONOMIC GROWTH AND THE
FREE FLOW OF GOODS AND SERVICES BETWEEN STATES. DEBATES ABOUT TAXATION AND THE REGULATION OF ECONOMIC
ACTIVITY ALSO TOUCHED UPON THE FUNDAMENTAL IMPORTANCE OF LAND AS A SOURCE OF WEALTH AND A BASIS FOR
ECONOMIC STABILITY.

CoNsTITUTIONAL ProViIsIONS AND THEIR IMPACT oN LAND PoLicY

THE FRAMERS, THROUGH CAREFUL DRAFTING AND COMPROMISE, EMBEDDED PRINCIPLES WITHIN THE CONSTITUTION THAT WOULD
GUIDE FEDERAL LAND POLICY FOR GENERATIONS. THESE PROVISIONS WERE NOT OVERLY PRESCRIPTIVE, ALLOWING FOR
FLEXIBILITY AS THE NATION EXPANDED AND ITS NEEDS EVOLVED. THE ENDURING IMPACT OF THESE CONSTITUTIONAL
UNDERPINNINGS DEMONSTRATES THE WISDOM OF THE FRAMERS IN ESTABLISHING A FLEXIBLE YET ROBUST FRAME\ ORK.

THe ProPeErRTY CLAUSE

THE "ProPERTY CLAUSE” IN ARTICLE IV, SECTION 3, REMAINS THE CORNERSTONE OF FEDERAL LAND MANAGEMENT. THIS
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CLAUSE GRANTS CONGRESS BROAD AUTHORITY OVER FEDERAL LANDS, INCLUDING THE POWER TO ENACT LEGISLATION FOR THEIR
SALE, LEASE, AND MANAGEMENT. THIS AUTHORITY HAS BEEN EXERCISED THROUGH NUMEROUS ACTS OF CONGRESS/ SHAPING
EVERYTHING FROM THE HOMESTEAD ACT TO MODERN ENVIRONMENTAL REGULATIONS. |T IS A TESTAMENT TO THE FRAMERS'
FORESIGHT THAT THIS CLAUSE CONTINUES TO BE THE BASIS FOR MANAGING MILLIONS OF ACRES OF PUBLIC DOMAIN.

THe TREATY POwWER AND TERRITORIAL ACQUISITION

WHILE NOT DIRECTLY RELATED TO THE DISPOSITION OF EXISTING LANDS, THE TREATY POWER VESTED IN THE PRESIDENT AND
SenaTE (ARTICLE II, SECTION 2) WAS CRUCIAL FOR THE FUTURE EXPANSION OF US LANDHOLDINGS. THROUGH TREATIES, THE
UNITED STATES ACQUIRED VAST TERRITORIES, SUCH AS THE LOUISIANA PURCHASE, WHICH THEN FELL UNDER THE PURVIEW OF
THE PROPERTY CLAUSE. THIS INTERPLAY BETWEEN DIPLOMATIC POWER AND LEGISLATIVE AUTHORITY WAS ESSENTIAL FOR THE
NATION'S TERRITORIAL GROWTH.

EARLY FEDERAL LAND ORDINANCES AND THEIR SIGNIFICANCE

EVEN BEFORE THE RATIFICATION OF THE CONSTITUTION, THE CONFEDERATION CONGRESS RECOGNIZED THE NEED FOR A
SYSTEMATIC APPROACH TO MANAGING AND SELLING WESTERN LANDS. THE LAND ORDINANCES OF 1784 AND 1785, AND LATER
THE NORTHWEST ORDINANCE OF 1787, WERE GROUNDBREAKING PIECES OF LEGISLATION THAT ESTABLISHED PRINCIPLES THAT
WOULD INFLUENCE US LAND POLICY FOR OVER A CENTURY. THESE ORDINANCES ARE A DIRECT PRECURSOR TO THE
CONSTITUTIONAL FRAMEWORK AND DEMONSTRATE AN EARLY COMMITMENT TO ORGANIZED EXPANSION.

THe LAND ORDINANCE OF 1785

THE LAND ORDINANCE OF 1785 ESTABLISHED A SYSTEMATIC METHOD FOR SURVEYING AND SELLING WESTERN LANDS. |T
MANDATED THE RECTANGULAR SURVEY SYSTEM, DIVIDING LAND INTO TOWNSHIPS, SECTIONS, AND SMALLER PARCELS. THIS
SYSTEM PROVIDED CLARITY, REDUCED DISPUTES, AND FACILITATED ORDERLY SETTLEMENT. |T ALSO RESERVED SECTIONS FOR
PUBLIC EDUCATION, A VISIONARY MOVE THAT UNDERSCORED THE IMPORTANCE OF KNOWLEDGE AND DEVELOPMENT.

THE NORTHWEST ORDINANCE OF 1787

THE NORTHWEST ORDINANCE OF 1787 WAS A LANDMARK ACHIEVEMENT, ESTABLISHING A FRAMEWORK FOR GOVERNING
TERRITORIES THAT WOULD EVENTUALLY BECOME STATES. |T OUTLINED A PROCESS FOR SELF-GOVERNANCE, GUARANTEED CIVIL
LIBERTIES, AND PROHIBITED SLAVERY IN THE NORTHWEST TERRITORY. THIS ORDINANCE SET A PRECEDENT FOR THE WESTWARD
EXPANSION AND THE INCORPORATION OF NEW TERRITORIES INTO THE UNION AS EQUALS, RATHER THAN AS MERE COLONIES. |TS
PRINCIPLES OF DEMOCRATIC GOVERNANCE AND HUMAN RIGHTS HAVE HAD A PROFOUND AND LASTING IMPACT.

THe Lecacy oF ConvEeENTION-ERA LAND PoLicYy

THE FOUNDATIONS LAID DURING THE ERA OF THE CONSTITUTIONAL CONVENTION CONCERNING LAND POLICY ARE STILL DEEPLY
FELT TODAY. THE PRINCIPLES OF FEDERAL OWNERSHIP, SYSTEMATIC SURVEYING, ORDERLY DISPOSITION, AND THE EVENTUAL
INCORPORATION OF TERRITORIES AS STATES HAVE SHAPED THE AMERICAN LANDSCAPE AND ITS ECONOMIC DEVELOPMENT. W/HILE
SPECIFIC POLICIES HAVE EVOLVED TO ADDRESS NEW CHALLENGES AND SOCIETAL VALUES, THE CORE TENETS ESTABLISHED BY THE
FRAMERS AND THEIR PREDECESSORS CONTINUE TO GUIDE THE MANAGEMENT OF PUBLIC LANDS AND THE ONGOING EXPANSION OF
THE NATION. THE DEBATES AND COMPROMISES OF THAT PIVOTAL PERIOD DEMONSTRATE A REMARKABLE CAPACITY FOR
FORESIGHT, CREATING A FRAMEW ORK FOR MANAGING IMMENSE TERRITORIAL GROWTH THAT HAS FEW PARALLELS IN HISTORY. THE
VERY CONCEPT OF A VAST PUBLIC DOMAIN, MANAGED BY THE FEDERAL GOVERNMENT FOR THE BENEFIT OF ALL CITIZENS, IS A
DIRECT LEGACY OF THESE EARLY DELIBERATIONS.



FREQUENTLY AskeD QUESTIONS ABOUT CONSTITUTIONAL CONVENTION US
LAND PoLicy

Q: Dib THe CoNsTITUTIONAL CONVENTION EXPLICITLY DISCUSS A “US LAND pPoLicY”
AS A DISTINCT AGENDA ITEM?

A: NO/ THE CONSTITUTIONAL CONVENTION DID NOT HAVE A SINGULAR AGENDA ITEM EXPLICITLY LABELED “US LAND pPoLICY.”
HO\X/EVER, THE DISPOSITION, GOVERNANCE, AND ACQUISITION OF WESTERN LANDS WERE IMPLICITLY AND PROFOUNDLY
DISCUSSED THROUGH BROADER DEBATES ON FEDERAL POWERS, TERRITORIAL ADMINISTRATION, THE ADMISSION OF NEW STATES,
AND THE MANAGEMENT OF NATIONAL PROPERTY. THESE DISCUSSIONS SIGNIFICANTLY SHAPED THE CONSTITUTIONAL FRAMEW ORK
THAT WOULD LATER GUIDE US LAND POLICY.

QI WHAT CONSTITUTIONAL CLAUSE MOST DIRECTLY ADDRESSES THE FEDERAL
GOVERNMENT'S POWER OVER LAND?

A: THE MOST DIRECT CONSTITUTIONAL CLAUSE IS FOUND IN ARTICLE |V, SECTION 3, WHICH STATES THAT CONGRESS SHALL
HAVE THE POWER TO “DISPOSE OF AND MAKE ALL NEEDFUL RULES AND REGULATIONS RESPECTING THE TERRITORY OR OTHER
PROPERTY BELONGING TO THE UNITED STATES.” THIS IS OFTEN REFERRED TO AS THE “ProPErTY CLAUSE.”

Q: How DID THE ISSUE OF WESTERN LAND CLAIMS AMONG STATES INFLUENCE THE
ConsTITUTIONAL CONVENTION?

A: THE PRE-EXISTING DISPUTES OVER WESTERN LAND CLAIMS AMONG STATES WERE A SIGNIFICANT FACTOR LEADING TO THE
ConsTITUTIONAL CONVENTION. STATES WITHOUT CLAIMS, LIKE MARYLAND, INITIALLY RESISTED RATIFYING THE ARTICLES OF
CONFEDERATION UNTIL STATES WITH VAST WESTERN CLAIMS AGREED TO CEDE THEM TO THE NATIONAL GOVERNMENT. THIS
CESSION CREATED A NATIONAL DOMAIN, WHICH THEN BECAME A SUBJECT FOR FEDERAL GOVERNANCE UNDER THE NEW
CONSTITUTION.

Q: WHAT WAS THE SIGNIFICANCE OF THE NORTHWEST ORDINANCE OF 1787 IN
RELATION TO LAND POLICY, EVEN THOUGH IT WAS PASSED UNDER THE ARTICLES OF
CONFEDERATION?

A: THE NORTHWEST ORDINANCE OF 1787 WAS IMMENSELY SIGNIFICANT. |T ESTABLISHED A BLUEPRINT FOR GOVERNING
TERRITORIES AND ADMITTING THEM AS STATES, SETTING A PRECEDENT FOR WESTWARD EXPANSION THAT WAS LARGELY
CONTINUED AND SOLIDIFIED UNDER THE CONSTITUTION. |T ALSO INTRODUCED PRINCIPLES OF CIVIL RIGHTS AND PROHIBITED
SLAVERY, DEMONSTRATING A COMMITMENT TO ORDERLY AND PRINCIPLED TERRITORIAL DEVELOPMENT THAT INFLUENCED
SUBSEQUENT LAND POLICIES.

QI How DID THE CONSTITUTIONAL FRAMEWORK ALLOW FOR THE EXPANSION oF US
TERRITORY BEYOND THE ORIGINAL THIRTEEN STATES?

A: THE CONSTITUTIONAL FRAMEWORK FACILITATED TERRITORIAL EXPANSION THROUGH SEVERAL MECHANISMS. THE POWER TO
ADMIT NEW STATES (ARTICLE IV, SECTION 3) ALLOWED FOR THE INCORPORATION OF NEW TERRITORIES. THE TREATY POWER
(ARTICLE II, SECTION 2) ENABLED THE ACQUISITION OF NEW LANDS, SUCH AS THROUGH THE LOUISIANA PURCHASE. ONCE
ACQUIRED, THESE TERRITORIES FELL UNDER THE PURVIEW OF THE PROPERTY CLAUSE, GRANTING CONGRESS THE AUTHORITY TO
GOVERN AND DISPOSE OF THEM.



QZ W/ ERE THERE ANY DEBATES AT THE CONVENTION ABOUT STATES RETAINING
EXCLUSIVE CONTROL OVER LANDS WITHIN THEIR BORDERS?

A: WHILE THE CONVENTION GENERALLY MOVED TOWARDS STRENGTHENING FEDERAL AUTHORITY OVER LANDS CEDED BY THE
STATES, THERE WERE ONGOING DISCUSSIONS AND COMPROMISES REGARDING THE BALANCE OF POWER. THe CONSTITUTION
PRIMARILY ADDRESSED LANDS BELONGING TO THE UNITED STATES (I.E., THE NATIONAL DOMAIN), BUT THE RELATIONSHIP
BETWEEN STATE SOVEREIGNTY AND FEDERAL LAND MANAGEMENT HAS BEEN A CONTINUOUS POINT OF NEGOTIATION AND LEGAL
INTERPRETATION THROUGHOUT US HISTORY.

Q: \WHAT ECONOMIC MOTIVATIONS UNDERPINNED THE EARLY FEDERAL LAND POLICIES
DISCUSSED AT AND AROUND THE CONVENTION?

A: A PRIMARY ECONOMIC MOTIVATION WAS THE NEED TO PAY OFF THE SUBSTANTIAL NATIONAL DEBT INCURRED DURING THE
REVOLUTIONARY W AR. THE SALE OF WESTERN LANDS PROVIDED A CRUCIAL SOURCE OF REVENUE FOR THE FEDERAL
GOVERNMENT, STABILIZING ITS FINANCES AND FOSTERING ECONOMIC CONFIDENCE. ADDITIONALLY, THE SYSTEMATIC DISPOSITION
OF LAND WAS SEEN AS VITAL FOR PROMOTING SETTLEMENT, AGRICULTURE, AND OVERALL ECONOMIC GROWTH.

Q: DID THE FRAMERS ANTICIPATE THE VAST SCALE OF TERRITORIAL ACQUISITION THAT
WOULD OCCUR AFTER THE CONVENTION?

A: WHILE THE FRAMERS RECOGNIZED THE IMPORTANCE OF WESTERN LANDS AND LAID THE GROUNDWORK FOR EXPANSION, THE
SHEER SCALE OF TERRITORIAL ACQUISITION, PARTICULARLY THROUGH EVENTS LIKE THE LouisiANA PURCHASE, LIKELY EXCEEDED
THEIR IMMEDIATE EXPECTATIONS. HO\X/EVER, THE CONSTITUTIONAL FRAMEWORK THEY CREATED PROVED REMARKABLY
ADAPTABLE, ALLOWING FOR THIS UNPRECEDENTED GROWTH AND THE SUBSEQUENT DEVELOPMENT OF LAND POLICIES TO MANAGE
IT.
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