constitutional convention us informal
amendments

The founders of the United States, in their wisdom during the Constitutional Convention, laid the
groundwork for a new nation with a document designed to be both enduring and adaptable. While the
U.S. Constitution is famously difficult to amend formally, the concept of constitutional convention us
informal amendments reveals a dynamic and evolving interpretation of American governance. These
informal changes, born from practice and precedent rather than explicit textual alteration,
demonstrate how the Constitution breathes and adapts to the ever-changing needs of society. This
article will delve into the various ways informal amendments shape our constitutional landscape,
exploring their origins, mechanisms, and profound impact on the separation of powers, federalism,
and individual liberties, all without requiring a single vote in Congress or a state legislature.
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Understanding Informal Amendments

Informal amendments to the U.S. Constitution represent a fascinating paradox. Unlike the rigorous,
formal amendment process outlined in Article V of the Constitution - which requires supermajorities in
Congress and ratification by three-fourths of the states - informal amendments occur without any
change to the written text. These are, in essence, changes in understanding, practice, or
interpretation that effectively alter how the Constitution operates. They are the silent architects of our
constitutional system, demonstrating that a document, however foundational, is not static but rather
a living testament to ongoing adaptation and societal evolution.

Think of it like this: the Constitution provides the basic blueprint for a house. Formal amendments are
like adding new rooms or structural changes that require significant permits and construction.
Informal amendments, on the other hand, are like redecorating, rearranging furniture, or finding new,
more efficient ways to use the existing space. The core structure remains, but the way it functions
and feels can change dramatically. This adaptability is crucial for any governing document to remain
relevant across centuries and diverse societal challenges.



The Genesis: Constitutional Convention Debates and
Foresight

The delegates at the Constitutional Convention of 1787 were acutely aware of the limitations of a
rigid, unchangeable charter. While they meticulously crafted the formal amendment process, there
were underlying discussions and, implicitly, an understanding that the Constitution’s meaning would
be fleshed out through practical application. They understood that the world would change, and so
would the interpretation of their work. The debates, though focused on formal structure, hinted at a
pragmatic approach to governance, acknowledging that future generations would grapple with issues
unforeseen by them.

Many of the framers recognized that certain aspects of governance would naturally evolve through
the actions of government bodies themselves. They were not creating a document to be read in a
vacuum, but one to be implemented and lived by. This foresight, even if not explicitly codified as a
mechanism for informal amendment, laid the conceptual groundwork for how the Constitution could
be interpreted and applied in novel circumstances. The very act of creating a system of checks and
balances and separation of powers implied a dynamic interplay between branches, where each would,
in its own way, contribute to the Constitution's evolving meaning.

Mechanisms of Informal Amendment

The U.S. Constitution, though written, is not a closed book. Its meaning and application have been
continuously shaped by various forces, demonstrating a remarkable capacity for adaptation. These
mechanisms, while not formal alterations to the text, have profoundly altered the structure and
function of American government and law, much like a river carving new paths over millennia.

Judicial Interpretation: The Supreme Court as an Informal
Amendment Engine

Perhaps the most significant driver of informal constitutional change is the power of judicial review,
exercised primarily by the Supreme Court. Through its rulings, the Court interprets the Constitution's
often broad language, applying it to new situations and societal developments. Landmark cases have
effectively rewritten the practical implications of constitutional clauses without altering a single word.
For instance, the Court's interpretation of the Commerce Clause has expanded federal regulatory
power far beyond what the framers might have envisioned.

Consider the evolution of civil rights. The Equal Protection Clause of the Fourteenth Amendment,
ratified in 1868, existed on paper for decades with limited impact on racial segregation. It was the
Supreme Court's decision in Brown v. Board of Education (1954) that, through judicial interpretation,
breathed new life into the clause, declaring state-sponsored segregation in public schools
unconstitutional. This was a monumental shift in constitutional practice, achieved not through a
formal amendment but through the judiciary's authoritative reading of existing text.



Congressional Legislation and Executive Actions: Shaping the
Constitution in Practice

Congress and the President, acting within their constitutional spheres, also contribute significantly to
informal amendments. Congressional legislation can expand or clarify the powers of government,
effectively creating new interpretations of constitutional grants. For example, the creation of
administrative agencies like the Environmental Protection Agency (EPA) or the Food and Drug
Administration (FDA) has, through legislative mandate and subsequent executive implementation,
greatly expanded the reach of federal authority in areas not explicitly detailed in the Constitution's
original text.

Executive orders and presidential actions can also shape constitutional practice. While these actions
are often subject to judicial review or congressional oversight, they can establish precedents that
become ingrained in the functioning of government. The expansion of presidential war-making
powers, often through a combination of congressional authorization and presidential assertion,
illustrates how the executive branch can informally amend the balance of power envisioned by the
framers. The development of the administrative state, with its vast regulatory powers, is largely a
product of these legislative and executive actions operating within the broad contours of
constitutional grants.

Custom and Tradition: The Unwritten Rules of Governance

Beyond formal legal pronouncements, custom and tradition play a vital role in shaping constitutional
understanding. Practices that are consistently followed by government actors, even if not
constitutionally mandated, can become de facto constitutional norms. The development of the
presidential cabinet is a prime example. There is no explicit mention of a cabinet in the Constitution;
it emerged from George Washington's practice of seeking advice from department heads, and it has
become an indispensable institution of American governance.

Similarly, the unwritten rules surrounding political parties and elections have profoundly altered the
constitutional landscape. The framers did not anticipate the rise of a two-party system, yet it has
become a fundamental feature of American politics, influencing how government operates, how
elections are conducted, and how power is transferred. These traditions, though not written, are
powerful forces that guide the interpretation and application of constitutional principles.

Constitutional Conventions: A Hypothetical but Powerful
Mechanism

While the formal amendment process is the most recognized method for changing the Constitution,
Article V also provides for a constitutional convention, called at the application of two-thirds of the
state legislatures. This mechanism has never been used to propose amendments, making it a largely
theoretical, albeit potent, tool for constitutional change. The prospect of such a convention looms as a
potential, albeit rarely invoked, avenue for addressing systemic issues or fundamentally reevaluating
constitutional principles. It represents a powerful, albeit rarely utilized, pathway for significant,



possibly informal or formal, shifts in constitutional understanding.

The mere possibility of a constitutional convention can influence contemporary political discourse and
legislative action. It serves as a reminder that the ultimate authority to reshape the nation's
fundamental law rests, in a broad sense, with the people, and that all avenues for fundamental
change are technically on the table. This potential for a broad-based, deliberative body to convene
and propose changes represents a latent power within the constitutional framework.

Impact on American Governance

The interplay of formal and informal amendment processes has continuously reshaped American
governance since the nation's inception. These evolutions are not merely academic exercises; they
have tangible impacts on the distribution of power, the scope of federal authority, and the protection
of individual rights.

Evolution of the Presidency

The office of the President has been dramatically transformed through informal means. From a limited
executive envisioned by the framers, the presidency has grown into a powerful entity, especially in
areas of foreign policy and national security. Executive orders, the management of federal agencies,
and the president's role as commander-in-chief have all been shaped by precedent and practice,
effectively expanding presidential power beyond what was explicitly written into Article Il of the
Constitution.

The modern presidency, with its vast administrative apparatus and global influence, is a testament to
decades of informal constitutional evolution. This growth is a product of both legislative delegation
and presidential assertion, a continuous negotiation of power that has altered the balance between
the executive and other branches.

Expansion of Federal Power

The balance of power between the federal government and the states, a central concern of the
Constitutional Convention, has shifted significantly over time, largely due to informal amendments.
Judicial interpretation of the Commerce Clause, coupled with congressional legislation and executive
action, has led to a substantial expansion of federal authority into areas traditionally reserved for the
states. This growth has enabled national responses to issues like environmental protection, economic
regulation, and civil rights, though it has also sparked ongoing debates about federalism.

The growth of the administrative state, with its complex regulatory frameworks, is a prime example of
how federal power has informally expanded. These agencies, empowered by Congress and guided by
executive policy, now play a critical role in the daily lives of Americans, demonstrating a significant
evolution from the original conception of limited federal government.



Safeguarding Civil Liberties

Informal amendments have also been crucial in expanding and safeguarding civil liberties. While the
Bill of Rights provides foundational protections, it is through judicial interpretation that many of these
rights have been clarified, strengthened, and applied to new contexts. The Supreme Court's rulings on
freedom of speech, due process, and protection against unreasonable searches and seizures have,
over time, provided more robust safeguards for individuals against government intrusion.

The expansion of due process rights, the incorporation of the Bill of Rights against the states through
the Fourteenth Amendment, and the ongoing reinterpretation of privacy rights are all examples of
how the Constitution's protections have been deepened and broadened through judicial
pronouncements and societal evolution, often without a formal textual change.

The Delicate Balance: Formal vs. Informal

The existence of informal amendment processes highlights a fundamental tension within the U.S.
constitutional system: the need for stability versus the imperative for change. Formal amendments
offer a clear, deliberate path to altering the Constitution, ensuring broad consensus and preventing
hasty or ill-considered changes. Informal amendments, by contrast, provide flexibility and
responsiveness, allowing the Constitution to adapt to new challenges and evolving societal values.

However, this flexibility can also lead to concerns about constitutional drift and the potential for
power to be consolidated or exercised in ways not originally intended. The challenge for American
governance lies in maintaining this delicate balance, ensuring that informal changes are rooted in
reasoned interpretation and evolving societal needs, rather than arbitrary power grabs or fleeting
political trends. The ongoing dialogue about the appropriate scope of government and the
interpretation of fundamental rights is a continuous negotiation of this balance.

The framers of the U.S. Constitution, though they established a rigorous formal amendment process,
likely understood that their creation would need to adapt. The mechanisms of informal amendment,
whether through judicial review, legislative action, or enduring custom, demonstrate a remarkable
capacity for the Constitution to remain a relevant and guiding document in a constantly changing
world. These evolutions, though often unseen, are as vital to the enduring strength of American
democracy as the carefully crafted words on parchment.

Q: What is the primary difference between formal and
informal amendments to the U.S. Constitution?

A: The primary difference lies in the process. Formal amendments involve the explicit alteration of the
written text of the Constitution through the process outlined in Article V, requiring significant
legislative and state ratification hurdles. Informal amendments, conversely, change the meaning or
application of the Constitution without altering its written text, occurring through judicial



interpretation, legislative action, executive actions, and custom.

Q: Can a constitutional convention be called to propose
informal amendments?

A: A constitutional convention, as provided for in Article V, can be called by Congress upon the
application of two-thirds of the state legislatures. While its purpose would be to propose amendments,
these proposals could potentially include informal changes or address areas where existing
interpretations have become established through practice. However, the outcome of such a
convention is uncertain and could lead to either formal or informally recognized changes.

Q: How has judicial interpretation acted as an informal
amendment process for the U.S. Constitution?

A: Judicial interpretation, particularly by the Supreme Court, has been a major engine of informal
amendment. Through landmark rulings, the Court interprets the broad language of the Constitution to
apply to contemporary issues and societal changes. For example, rulings on civil rights, freedom of
speech, and the scope of federal power have significantly altered the practical meaning and
application of constitutional provisions without changing the actual text.

Q: What role do legislative and executive actions play in the
informal amendment of the Constitution?

A: Congressional legislation and executive actions can shape the Constitution's practical application.
Congress can pass laws that clarify or expand upon constitutional grants of power, and presidents can
issue executive orders or take actions that set precedents. These actions, when consistent and
accepted over time, can effectively change how constitutional provisions are understood and
implemented, influencing the balance of power and the scope of government.

Q: Is it possible for custom and tradition to be considered
informal amendments to the U.S. Constitution?

A: Yes, custom and tradition can be considered significant drivers of informal constitutional
amendment. Practices that become consistently followed by government actors, even if not explicitly
mandated by the Constitution, can evolve into de facto constitutional norms. The development of the
presidential cabinet, for instance, is a well-established example of a constitutional institution that
arose from custom rather than explicit textual provision.

Q: Are informal amendments less legitimate than formal
amendments?

A: The legitimacy of informal amendments is a subject of ongoing debate. While formal amendments
carry the weight of explicit popular and legislative consent, informal amendments derive their
legitimacy from established practice, judicial authority, and societal acceptance. They are essential



for the Constitution's adaptability but can also raise concerns about accountability and the potential
for unintended shifts in constitutional meaning.

Q: How does the concept of informal amendments relate to
the idea of a "living constitution"?

A: Informal amendments are a cornerstone of the "living constitution" theory, which posits that the
Constitution should be interpreted in light of evolving societal values and circumstances. This
perspective suggests that the Constitution's meaning is not fixed but can change over time through
interpretation and practice, allowing it to remain relevant to contemporary issues without the need for
frequent formal changes.
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