congressional power to negotiate
treaties

The congressional power to negotiate treaties is a fundamental aspect of
American foreign policy, intricately woven into the fabric of checks and
balances established by the U.S. Constitution. While the President is
primarily vested with the authority to conduct foreign relations, Congress
plays a crucial and indispensable role, not in the initial negotiation but in
the vital approval process. This article delves deep into the nuances of this
power, exploring the constitutional underpinnings, the Senate's unique role,
and the various ways Congress influences and shapes international agreements.
We will examine the historical context, the practical implications of
congressional oversight, and the ongoing dialogue between the executive and
legislative branches concerning treaty-making. Understanding this dynamic is
key to grasping the complexities of how the United States engages with the
global community on a treaty basis.
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The Constitutional Framework for Treaties

The U.S. Constitution, in Article II, Section 2, explicitly grants the
President the power "by and with the Advice and Consent of the Senate, to
make Treaties, provided two thirds of the Senators present concur." This
clause is the bedrock of the entire treaty-making process in the United
States, clearly delineating the distinct roles of the President and the
Senate. It’'s a carefully crafted design, ensuring that no single branch of
government can unilaterally commit the nation to international agreements.
The President, as the chief diplomat, initiates and negotiates these
agreements, representing the United States on the world stage. However, the
ultimate authority to bind the nation rests with the Senate.

This division of power was not an accident but a deliberate choice by the
Founding Fathers. They were deeply concerned about the potential for an
overly powerful executive to entangle the nation in foreign conflicts or
disadvantageous agreements without adequate national deliberation. Therefore,
they instituted a bicameral review and approval process, requiring a
supermajority in the Senate. This higher threshold, two-thirds, is
significantly more demanding than the simple majority needed for most



legislation, reflecting the gravity of international commitments. It ensures
that only treaties with broad, bipartisan support can become the supreme law
of the land, thereby safeguarding national interests and promoting foreign
policy stability.

It's important to clarify that the Constitution does not grant Congress as a
whole — meaning both the House of Representatives and the Senate — the power
to negotiate treaties in the same way it does for legislation. The explicit
wording centers on the President and the Senate. However, this does not
diminish the broader influence Congress exerts. The Senate's role is the most
direct and constitutionally mandated, but the House of Representatives,
through its legislative powers, can significantly impact the implementation
and enforcement of treaties, as well as influence foreign policy decisions
that might lead to treaty negotiations.

The Senate's Role in Treaty Ratification

The Senate's power concerning treaties is both unique and formidable. Once a
treaty is negotiated and signed by the President, it is sent to the Senate
for consideration. This is not a perfunctory step; it is the critical
juncture where the fate of the international agreement is decided. The Senate
Foreign Relations Committee typically holds hearings, scrutinizing the
treaty's provisions, its potential impact on American interests, and its
alignment with U.S. foreign policy objectives. This committee's
recommendation is influential, but the final decision rests with the full
Senate.

The process involves several stages. First, the treaty is referred to the
Senate Foreign Relations Committee. This committee plays a crucial
gatekeeping role, examining the treaty in detail. They may hold extensive
hearings, invite expert testimony, and debate the merits of the agreement.
Following committee review, the treaty is reported to the full Senate for
consideration. Here, senators engage in further debate, and amendments can be
proposed. Ultimately, a vote is taken. For a treaty to be ratified, it must
receive the approval of two-thirds of the Senators present and voting.

This supermajority requirement is a significant hurdle. It means that a
treaty must garner substantial bipartisan support to pass. A vocal minority,
even if it represents less than half of the Senate, can block ratification.
This power has been exercised throughout U.S. history, with notable examples
of treaties being rejected or significantly altered due to Senate opposition.
The Senate's role is not merely an endorsement; it is an active and
substantive review that can shape the United States' international
commitments and, by extension, its foreign policy.



Beyond Ratification: Congressional Influence on
Treaties

While the Senate's "advice and consent" is the most visible and
constitutionally defined aspect of congressional power over treaties, the
influence of Congress extends far beyond this singular vote. Both chambers of
Congress, working in tandem or independently, can significantly shape the
context and consequences of treaties.

The House of Representatives' Legislative Leverage

Although the House of Representatives does not have a formal role in treaty
ratification, its legislative powers give it considerable indirect influence.
Many treaties, to be fully effective, require implementing legislation to be
passed by both the House and the Senate. This means that even if a treaty is
ratified by the Senate, it cannot be fully enforced within the United States
without the cooperation of the House. For instance, if a treaty requires new
domestic regulations or allocates funding, the House must pass the necessary
laws and appropriations.

This legislative leverage allows the House to scrutinize treaties from a
different perspective, focusing on fiscal responsibility, domestic impact,
and the practicalities of implementation. If the House opposes a treaty's
provisions or believes its implementation would be too costly or detrimental
to domestic interests, it can effectively block the treaty's practical
application by refusing to pass the required legislation. This creates a
powerful incentive for the President to consider the House's potential
objections during the negotiation phase itself, even though the House doesn't
vote on ratification.

Congressional Oversight and "Congressional-Executive
Agreements"”

Congress also exercises oversight over the executive branch's foreign policy
actions, which can indirectly affect treaty negotiations. Through committee
hearings, investigations, and the power of the purse, Congress can pressure
the administration to pursue certain international agreements or to refrain
from others. Furthermore, the United States has a long history of using
"congressional-executive agreements" for international commitments. These are
international agreements made by the executive branch that do not require
Senate ratification. They are typically based on existing statutory authority
granted by Congress or require the approval of both the House and the Senate
by a simple majority vote, similar to ordinary legislation.



These agreements, while not formal treaties, can be just as significant in
shaping international relations and domestic policy. Their prevalence
highlights the dynamic and often nuanced ways in which Congress can
participate in the international agreement-making process. The executive
branch often prefers these agreements because they bypass the difficult
hurdle of the two-thirds Senate majority required for treaties, but their
reliance on congressional legislation for implementation still ensures a
significant role for both chambers.

The Evolving Landscape of Treaty Negotiation
and Congress

The relationship between the executive and legislative branches regarding
treaties is not static; it has evolved significantly throughout American
history, reflecting changing geopolitical realities and domestic political
dynamics. Early in U.S. history, President Washington famously consulted the
Senate on treaty negotiations, a practice that quickly gave way to the
President negotiating treaties and then seeking Senate approval. However, the
principle of shared responsibility has always been present, albeit with
varying degrees of emphasis.

In recent decades, there has been a noticeable trend towards the increased
use of congressional-executive agreements as an alternative to formal
treaties. This shift is often attributed to the difficulty of securing the
requisite two-thirds majority in the Senate for controversial treaties,
particularly in an era of heightened partisan division. Presidents have found
these agreements to be a more efficient way to achieve foreign policy
objectives and enter into international commitments. However, this has also
led to debates about the balance of power and whether the executive branch is
circumventing the spirit, if not the letter, of the constitutional provisions
for treaties.

Congress, in response, has sought to assert its influence through various
means. It has passed legislation that requires consultation with Congress
before entering into certain international agreements or mandates that
Congress be notified of such agreements. Furthermore, the power of
appropriations remains a potent tool. If Congress is unhappy with an
international agreement, it can refuse to allocate the necessary funds for
its implementation, effectively undermining its utility. This constant
negotiation and occasional tension between the branches are a testament to
the enduring importance of checks and balances in U.S. foreign policy.

Key Considerations in Congressional Treaty



Power

Several factors influence how congressional power is exercised in the realm
of treaties. The political climate, the perceived national interest at stake,
and the composition of the Senate are all critical elements. When a treaty
has broad public support and is seen as vital to national security or
economic prosperity, it is more likely to gain the necessary Senate approval.
Conversely, treaties that are controversial, perceived as sacrificing
national sovereignty, or that face strong opposition from influential
interest groups often struggle to pass.

The role of political parties is also significant. A treaty supported by the
President's party often faces uphill battles if the opposing party controls a
substantial bloc of votes in the Senate. This can lead to partisan gridlock,
where treaty ratification becomes a political football rather than a sober
assessment of national interest. Moreover, the specific subject matter of a
treaty can determine the level of congressional engagement. Treaties related
to trade, arms control, human rights, and environmental protection often
generate intense debate and require extensive committee scrutiny.

Finally, the precedent set by past treaty rejections or approvals also plays
a role. Senators and administrations are mindful of historical examples,
which can inform their approaches to current treaty negotiations and
ratification efforts. The ongoing dialogue between the executive and
legislative branches, the meticulous review process in the Senate, and the
legislative power of the House all contribute to a complex and dynamic system
that shapes how the United States enters into international agreements. It’s
a constant dance of power and persuasion, all in the name of safeguarding the
nation’s interests and upholding its constitutional principles.

Frequently Asked Questions about Congressional Power
to Negotiate Treaties

Q: Does the House of Representatives have any direct
power in treaty ratification?

A: No, the U.S. Constitution specifically grants the power of "Advice and
Consent" for treaties to the Senate, not the House of Representatives.
However, the House can significantly influence the practical implementation
of treaties by needing to pass implementing legislation and appropriations.

Q: What is the difference between a treaty and a



congressional-executive agreement?

A: A treaty requires negotiation by the President and ratification by a two-
thirds vote of the Senate. A congressional-executive agreement is an
international agreement concluded by the executive branch that does not
require Senate ratification; it typically either relies on existing statutory
authority from Congress or requires approval from both the House and the
Senate by a simple majority vote.

Q: Can the Senate amend a treaty before ratifying
it?

A: Yes, the Senate can propose amendments to a treaty before ratifying it.
These amendments become part of the treaty if accepted by the President and
the other treaty-making country. The Senate can also attach reservations,

understandings, or declarations to a treaty, which clarify or limit its
application without necessarily requiring renegotiation.

Q: What happens if the Senate rejects a treaty?

A: If the Senate rejects a treaty, it means the United States is not bound by
that international agreement. The President can choose to renegotiate the
treaty, seeking to address the Senate's concerns, or abandon the effort
altogether.

Q: How does the President typically engage Congress
in the treaty negotiation process?

A: While the President negotiates treaties, they often consult with key
members of the Senate, particularly the Foreign Relations Committee
leadership, during the negotiation process to gauge potential support and
address concerns proactively. This informal consultation can be crucial for a
treaty's eventual ratification.

Q: Are there limits to the types of agreements that
can be made as congressional-executive agreements
instead of treaties?

A: While congressional-executive agreements offer more flexibility, there are
legal and political debates about their scope. Generally, they are considered
appropriate for matters that fall within Congress's enumerated legislative
powers. Agreements that fundamentally alter the nation's relationship with
other countries or involve matters traditionally handled by treaties might
face stronger objections if not pursued through the formal treaty process.



Q: What is the significance of the "supreme Law of
the Land" clause in relation to treaties?

A: Article VI of the Constitution states that treaties made under the
authority of the United States are part of the supreme Law of the Land, along
with the Constitution and federal laws. This means that treaties are binding
on state governments and can preempt conflicting state laws.

Q: Can Congress pass laws that contradict a ratified
treaty?

A: In theory, a later-in-time federal law can supersede an earlier treaty.
However, this is a complex legal area, and such actions can have significant
foreign policy implications and may be challenged in courts. The principle is
that both treaties and federal statutes are supreme, but the question of
which takes precedence in case of conflict is nuanced.
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