
cfius review process

The cfius review process is a critical but often complex undertaking for foreign investors and U.S. businesses
involved in transactions that could raise national security concerns. Understanding each stage, from initial
filing to potential mitigation agreements or divestitures, is paramount for navigating this regulatory
landscape successfully. This comprehensive guide delves into the intricacies of CFIUS reviews, exploring the
factors that trigger scrutiny, the timeline involved, the types of transactions most commonly reviewed, and
strategies for ensuring compliance. We will unpack the roles of various government agencies, the importance of
accurate and complete submissions, and the potential outcomes of a CFIUS investigation, providing a clear
roadmap for those facing this essential governmental oversight.
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What is CFIUS and Why is it Important?

The Committee on Foreign Investment in the United States (CFIUS) is an interagency committee authorized to
review certain transactions that could result in control of a U.S. business by a foreign person. Its primary
mandate is to protect U.S. national security by ensuring that foreign investments do not undermine America's
security interests. This oversight is particularly crucial in an era of increasing global economic integration
and evolving national security threats, encompassing areas such as critical infrastructure, advanced
technologies, and sensitive data.

The importance of the CFIUS review process cannot be overstated for foreign investors seeking to acquire or
merge with U.S. companies, as well as for the U.S. businesses themselves. A failed or improperly managed CFIUS
review can lead to significant delays, substantial financial penalties, forced divestitures, or, in extreme cases,
the blockage of a transaction entirely. Therefore, a proactive and informed approach is essential for all
parties involved in transactions that may fall within CFIUS's jurisdiction.

Key Factors Triggering CFIUS Review

Several factors can trigger a CFIUS review, primarily revolving around the nature of the acquiring foreign
entity and the U.S. business being acquired. The threshold for review is generally based on the acquisition of
control of a U.S. business by a foreign person, but specific circumstances can broaden or narrow this scope.
Understanding these triggers is the first step in assessing the potential need for a CFIUS filing.

One of the most significant triggers relates to the U.S. business's involvement in critical industries or
technologies. This includes businesses engaged in activities deemed critical infrastructure, such as energy,
telecommunications, and transportation. Additionally, U.S. companies that develop, manufacture, or possess
critical technologies, particularly those with military or dual-use applications, are also subject to
heightened scrutiny. The definition of critical technology has expanded significantly in recent years,



encompassing areas like artificial intelligence, semiconductors, and advanced manufacturing.

The CFIUS Review Process: A Step-by-Step Breakdown

The CFIUS review process is structured into distinct phases, each with its own timeline and objectives. While
the specific duration can vary, the general framework provides a predictable, albeit potentially lengthy,
pathway for regulatory assessment. Parties should be prepared for each of these stages to ensure a smooth
and successful navigation of the review.

Initial Filing and Acceptance

The process typically begins with a voluntary filing of a "Notice" with CFIUS. While voluntary for most
transactions, certain categories of investments, particularly those involving critical technology U.S.
businesses and foreign persons from certain countries, are now mandatory. The Notice must contain detailed
information about the parties involved, the transaction, and the U.S. business, including its operations,
ownership, and any national security sensitivities. CFIUS then has 30 days to determine if the Notice is
"complete," meaning it contains all the necessary information for them to proceed. If the Notice is deemed
incomplete, it will be returned, and the clock does not start until a complete filing is submitted.

The 30-Day Initial Review Period

Once CFIUS accepts the Notice as complete, it enters a 30-day initial review period. During this phase, CFIUS
agencies analyze the transaction for potential national security risks. This involves gathering information
from various government departments and agencies, such as the Department of Defense, Department of Justice,
Department of Commerce, and the intelligence community. The objective of this initial review is to determine
whether the transaction poses any national security concerns that warrant further investigation.

The 45-Day Investigation Period

If, at the end of the 30-day period, CFIUS identifies potential national security concerns, the review moves into
a 45-day investigation period. This phase involves a more in-depth analysis of the transaction and its
implications. CFIUS may conduct interviews, request additional information, and consult more broadly with
relevant stakeholders. The lead agency for the review, often the Treasury Department, will prepare a staff
report for the President.

Presidential Review

The final stage of the CFIUS review process, if the 45-day investigation period concludes with unresolved
national security concerns, is Presidential review. In this instance, the President has 15 days to decide whether
to allow the transaction to proceed, impose conditions to mitigate risks, or block it entirely. This ultimate
decision rests with the President, based on the recommendations from CFIUS and the Secretary of the Treasury.

Types of Transactions Subject to CFIUS Review

CFIUS reviews a broad spectrum of transactions involving foreign investment in U.S. businesses. The definition
of "control" is central to determining whether a transaction falls within CFIUS's purview, and it extends



beyond outright acquisitions to include various forms of influence and governance. Understanding these
nuances is crucial for proper risk assessment.

Some of the most common types of transactions subject to CFIUS review include:

Mergers and acquisitions of U.S. businesses by foreign persons.

Leases, management contracts, or other arrangements that grant a foreign person control over a U.S.
business.

Investments that result in a foreign person obtaining control or a significant influence over a U.S.
business.

Greenfield investments where a foreign person establishes a new U.S. business, particularly if it relates
to critical infrastructure or critical technology.

Joint ventures where a foreign person gains control or significant influence over the U.S. entity.

Common Grounds for CFIUS Scrutiny

CFIUS's scrutiny is not arbitrary; it is guided by specific national security considerations. These
considerations often relate to the nature of the U.S. business, the identity of the foreign investor, and the
potential impact of the transaction on U.S. security interests. Identifying these common grounds helps parties
anticipate potential concerns.

Key areas that often trigger CFIUS scrutiny include:

Critical Infrastructure: U.S. businesses involved in the operation or provision of critical
infrastructure, such as energy grids, water systems, and transportation networks.

Critical Technologies: U.S. businesses that develop, manufacture, or possess critical technologies,
especially those with military or dual-use applications, including advanced computing, semiconductors,
and emerging technologies.

Sensitive Personal Data: U.S. businesses that possess or process sensitive personal data of U.S. citizens,
such as data related to health, finance, or government employment.

Geopolitical Considerations: The nationality of the foreign investor can also be a factor, particularly
if the investor is from a country that is a strategic competitor or poses a recognized national security
threat.

National Security Implications: Any transaction that could potentially undermine U.S. national
security, whether through access to sensitive information, disruption of critical supply chains, or the
acquisition of advanced capabilities, is subject to review.

Mitigation and Resolution Strategies

When a CFIUS review identifies potential national security risks, parties have opportunities to mitigate these
concerns and reach a resolution. The goal of mitigation is to address the identified risks without necessarily



blocking the transaction entirely. Proactive engagement and a willingness to implement appropriate safeguards
are key.

Common mitigation strategies include:

Mitigation Agreements: These are legally binding agreements between the foreign investor and CFIUS,
outlining specific actions the investor must take to address national security risks. This can involve
restrictions on access to certain technologies, limitations on the transfer of information, or the
implementation of robust cybersecurity measures.

Divestiture: In some cases, the parties may agree to divest certain assets or business units of the U.S.
company to eliminate the national security concerns. This is often considered when the core of the
concern lies within a specific part of the acquired business.

Monitoring and Enforcement: CFIUS has mechanisms to monitor compliance with mitigation agreements and
can take enforcement action if violations occur. This includes the potential for significant penalties and
even the unwinding of the transaction.

Post-Review Considerations and Compliance

The CFIUS review process does not necessarily end with an approval. For transactions where mitigation
agreements are put in place, ongoing compliance is paramount. Failure to adhere to the terms of these
agreements can have severe repercussions. Furthermore, even for transactions that clear without mitigation, it
is prudent to maintain an awareness of evolving national security landscapes.

It is essential for parties to understand their obligations under any post-review agreements. This might involve
regular reporting to CFIUS, allowing for audits, and implementing internal controls to ensure adherence to the
stipulated conditions. Maintaining open communication with CFIUS throughout the post-review period can help
prevent misunderstandings and ensure continued compliance.

Expert Guidance and Preparation for CFIUS Review

Navigating the complexities of the CFIUS review process demands specialized expertise. Engaging experienced legal
and national security advisors early in the transaction process is highly recommended. These professionals can
help assess potential risks, prepare comprehensive filings, and develop effective strategies for mitigation and
resolution.

The preparation phase is critical for a successful CFIUS review. This involves:

Conducting thorough due diligence on the target U.S. business to identify any national security
sensitivities.

Understanding the specific requirements of CFIUS regulations, including recent updates and guidance.

Developing a clear and concise filing strategy that addresses potential concerns proactively.

Being prepared to engage in dialogue with CFIUS agencies and respond promptly to requests for
information.



The cfius review process is a dynamic and evolving area of U.S. regulation. Staying informed about the latest
trends, policy changes, and enforcement priorities is crucial for any foreign investor or U.S. business involved in
cross-border transactions. A proactive, transparent, and well-prepared approach will significantly enhance
the likelihood of a successful outcome.

FAQ: Trends and Insights on the CFIUS Review Process

Q: What are the most significant recent changes to the CFIUS review
process?
A: Recent years have seen significant updates to the Foreign Investment Risk Review Modernization Act
(FIRRMA), which expanded CFIUS's jurisdiction. Key changes include mandatory filings for certain transactions
involving critical technology U.S. businesses and foreign persons from specific countries, as well as increased
focus on real estate transactions near sensitive U.S. government facilities and the scope of "critical
technology."

Q: How does CFIUS determine if a transaction poses a national security
risk?
A: CFIUS assesses transactions based on factors such as the criticality of the U.S. business's industry, the
type of technology involved, the nature of the transaction (e.g., acquisition of control vs. a minority
investment), the nationality of the foreign investor, and the potential impact on U.S. national security
capabilities, supply chains, and data.

Q: What is the difference between a voluntary and mandatory CFIUS filing?
A: A voluntary filing means the parties can choose whether to submit a filing to CFIUS for review. A
mandatory filing, introduced by FIRRMA, requires parties to submit a filing for specific types of transactions,
such as those involving U.S. businesses in critical technology sectors and certain investments by foreign
persons from countries designated as strategic rivals.

Q: Can CFIUS review investments that are not outright acquisitions?
A: Yes, CFIUS can review transactions that result in a foreign person obtaining "control" or "critical
influence" over a U.S. business. This can include minority investments that grant certain governance rights,
access to sensitive information, or the ability to unilaterally block certain corporate actions.

Q: What are the potential outcomes of a CFIUS review?
A: The potential outcomes include: clearance without conditions, clearance with mitigation terms agreed upon
by the parties and CFIUS, a recommendation for Presidential review if unresolved national security concerns
exist, or the blockage of the transaction by the President.

Q: How long does a typical CFIUS review take?
A: A standard review involves an initial 30-day review period followed by an optional 45-day investigation
period if concerns are identified. If the matter is sent to the President, there is an additional 15-day period for a
decision. Therefore, a review can range from 30 days to 90 days or longer if extensions or further analyses are
required.



Q: What role does the U.S. business play in the CFIUS review process?
A: The U.S. business being acquired or merged with plays a crucial role. They are often required to provide
significant information about their operations, technology, and customer base. Their cooperation and
transparency with CFIUS are vital for a smooth review process.

Q: How can companies prepare for a potential CFIUS review?
A: Companies should proactively identify any potential national security sensitivities related to the
transaction. This includes understanding the U.S. business's industry, technology, data practices, and the
foreign investor's background. Engaging experienced CFIUS counsel early is highly recommended to assess risks
and prepare appropriate filings.
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