cfius review of foreign acquisitions

The Committee on Foreign Investment in the United States (CFIUS) plays a crucial role in safeguarding
national security by scrutinizing foreign investments and acquisitions. Understanding the intricacies of a
cfius review of foreign acquisitions is paramount for any international business looking to enter or expand
within the U.S. market. This comprehensive article will delve into the purpose, process, and potential
outcomes of a cfius review, offering detailed insights into what foreign investors need to know. We will
explore the types of transactions subject to review, the notification and filing procedures, the various stages
of the review process, and the factors CFIUS considers when making its determination. Furthermore, we
will discuss common challenges and best practices for navigating a cfius review of foreign acquisitions,

ensuring a smoother and more predictable experience.
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Understanding the Purpose of CFIUS Review

The fundamental objective of the Committee on Foreign Investment in the United States (CFIUS) is to
protect U.S. national security and critical infrastructure from potential risks associated with foreign
acquisitions of U.S. businesses. This oversight body, comprising representatives from various U.S.
government agencies, evaluates the national security implications of proposed transactions. It aims to
identify and mitigate any risks that could compromise sensitive technologies, critical infrastructure, or
national security interests. The scope of a cfius review of foreign acquisitions is broad, encompassing not
only outright takeovers but also other forms of control or influence over U.S. companies. The review
process is designed to be thorough yet efficient, allowing for legitimate foreign investment while

maintaining a vigilant stance on national security.

CFIUS operates under the authority of the President and is led by the Department of the Treasury. Its
mandate has evolved over time, particularly with the passage of the Foreign Investment Risk Review
Modernization Act of 2018 (FIRRMA), which expanded its jurisdiction and enhanced its capabilities. The
goal is not to block all foreign investment, but rather to ensure that such investments do not pose an undue
threat to the United States. This delicate balance between promoting foreign investment and safeguarding

national security is at the core of every cfius review of foreign acquisitions.



Transactions Subject to CFIUS Review

Not every foreign investment triggers a mandatory CFIUS review. However, a significant range of
transactions falls under its purview. Generally, CFIUS reviews involve a foreign person (an individual,
company, or government) acquiring or merging with a U.S. business. The key consideration is whether

the transaction results in a foreign person obtaining "control” over a U.S. business.

What Constitutes a "U.S. Business"

A "U.S. business" is broadly defined for CFIUS purposes. It includes any entity engaged in interstate
commerce within the United States that is organized under the laws of the United States or any State
thereof. This definition is inclusive and covers a wide spectrum of commercial activities, from
manufacturing and technology to services and natural resources. The location of a business's operations and

its engagement in U.S. commerce are key indicators.

Types of Transactions Under Scrutiny

CFIUS reviews a variety of transaction types, with a particular focus on those involving critical technology,

critical infrastructure, and sensitive personal data. These can include:

e Mergers and acquisitions of U.S. companies by foreign entities.

Joint ventures where a foreign partner gains control or significant influence over a U.S. business.

Acquisitions of substantial stakes in U.S. companies, especially if they grant effective control.

¢ Leases, management contracts, or other arrangements that provide a foreign person with control

over a U.S. business.

Certain investments in U.S. companies that deal with critical technologies or provide services to the

U.S. government.

FIRRMA significantly broadened CFIUS's jurisdiction, introducing mandatory declarations for certain types
of transactions involving critical technology businesses and investments in U.S. businesses that collect or

have access to sensitive personal data of U.S. citizens. Understanding these nuances is crucial for any foreign



entity planning a cfius review of foreign acquisitions.

The CFIUS Review Process Explained

The CFIUS review process, while complex, follows a structured approach designed to comprehensively
assess potential national security risks. It typically involves several distinct stages, from initial filing to final

determination.

Pre-Filing Considerations and Voluntary Filings

Before formally submitting a filing, parties to a transaction are encouraged to engage with CFIUS to
determine if the transaction is subject to review and to understand any potential concerns. Many
transactions are subject to voluntary filings, meaning parties can choose to submit a filing to obtain
clearance. However, certain transactions, particularly those involving critical technology or sensitive
personal data as defined by FIRRMA, now require mandatory declarations or filings. This proactive

engagement can save time and mitigate potential delays during the cfius review of foreign acquisitions.

The Review Stages: Initial Review and Investigation

The process typically begins with the submission of a "Notice" to CFIUS. Upon receipt, CFIUS has 30 days
for an initial review. During this period, committee members assess the transaction and determine whether
it presents potential national security concerns. If no immediate concerns are identified, CFIUS may clear
the transaction. However, if concerns arise, CFIUS will proceed to a formal investigation, which can last up
to 45 days.

During the investigation, CFIUS conducts a more in-depth analysis. This involves:

Gathering information from the parties involved, as well as from other U.S. government agencies.

Consulting with relevant national security experts and intelligence agencies.

Assessing the nature of the U.S. business, the foreign acquirer, and the terms of the transaction.

Identifying specific national security risks.



Potential Outcomes of a CFIUS Review

Following the investigation, CFIUS can recommend action to the President. The possible outcomes include:

1. Clearance: The transaction is deemed not to pose a national security risk and can proceed.

2. Mitigation Agreement: CFIUS may allow the transaction to proceed if the parties agree to specific
mitigation measures designed to address identified national security concerns. These measures can
include cybersecurity protocols, limitations on access to sensitive information, or changes in

governance.

3. Divestiture: In some cases, CFIUS might require the parties to divest certain assets or the entire U.S.

business to mitigate risks.

4. Presidential Action: If CFIUS cannot resolve national security concerns through mitigation or other

means, the President can take action, which could include blocking the transaction.

The thoroughness of the cfius review of foreign acquisitions underscores the importance of careful

preparation and transparency.

Factors Influencing CFIUS Decisions

CFIUS's decision-making process is multifaceted, considering a range of factors to assess the national security
implications of a foreign acquisition. These factors are not static and can evolve with the geopolitical
landscape and technological advancements. The committee aims for a holistic evaluation of the potential

risks and benefits associated with a proposed transaction.

National Security Risks Associated with Critical Technologies

One of the most significant areas of focus for CFIUS is the acquisition of U.S. businesses involved in critical
technologies. These are technologies that are vital to U.S. national security and economic competitiveness,
such as semiconductors, artificial intelligence, advanced materials, and cybersecurity software. CFIUS

scrutinizes whether foreign acquisition of such companies could lead to:



¢ The transfer of sensitive technology to adversaries.
e The compromise of U.S. military capabilities.

e The erosion of U.S. technological advantage.

The potential for a foreign government to gain access or influence over these technologies is a primary

concern in any cfius review of foreign acquisitions.

Impact on Critical Infrastructure and Sensitive Personal Data

CFIUS also pays close attention to transactions involving U.S. businesses that operate critical infrastructure,
such as energy grids, telecommunications networks, and transportation systems. Control over these assets
by foreign entities could pose risks to essential services and national security. Furthermore, FIRRMA
expanded CFIUS's jurisdiction to include U.S. businesses that collect or have access to sensitive personal data
of U.S. citizens, such as health information or biometric data. The acquisition of such companies by foreign

entities raises concerns about potential misuse or exploitation of this data.

The Nature of the Foreign Acquirer and its Affiliations

The identity and background of the foreign acquirer are crucial considerations. CFIUS assesses:

Whether the acquirer is controlled by a foreign government.

The acquirer's past business practices and any history of non-compliance.

The acquirer's affiliations with entities that may pose national security risks.

The potential for the acquirer to act in a manner contrary to U.S. national security interests.

The transparency and cooperation of the foreign acquirer throughout the cfius review of foreign

acquisitions process can significantly influence the committee's perception and ultimate decision.



Challenges and Mitigation Strategies in CFIUS Reviews

Navigating a cfius review of foreign acquisitions can present several challenges for foreign investors and
their U.S. targets. Understanding these potential hurdles and developing effective mitigation strategies is

essential for a successful outcome.

Uncertainty and Delays in the Review Process

One of the primary challenges is the inherent uncertainty associated with the length and outcome of a
CFIUS review. While statutory timelines exist, investigations can be complex, and unexpected issues can
arise, leading to prolonged reviews. This uncertainty can disrupt business plans and financing

arrangements. To mitigate this, parties should:

Engage legal and national security counsel early in the transaction process.

Conduct thorough due diligence on the U.S. target to identify any potential red flags.

Be prepared for extensive information requests from CFIUS.

Communicate proactively and transparently with CFIUS throughout the review.

Developing Effective Mitigation Measures

If CFIUS identifies national security concerns, the parties may be required to negotiate mitigation
agreements. These agreements can be complex and may involve ongoing compliance obligations.
Developing effective mitigation strategies requires a deep understanding of CFIUS concerns and the

specific operational realities of the U.S. business. Key steps include:

¢ Identifying the specific national security risks that CFIUS is concerned about.

e Proposing practical and enforceable mitigation measures that address these risks without unduly

burdening the business.

¢ Demonstrating a commitment to compliance with the agreed-upon measures.



The ability to craft and implement robust mitigation plans is often critical to obtaining clearance in a

challenging cfius review of foreign acquisitions.

Post-Closing Compliance and Monitoring

Even after a transaction is cleared, compliance with any agreed-upon mitigation measures is paramount.
CFIUS has the authority to monitor compliance and can impose penalties for violations. Foreign investors
must establish robust internal compliance programs and reporting mechanisms to ensure ongoing adherence
to the terms of any mitigation agreement. This diligent approach to post-closing obligations is vital for

maintaining a positive relationship with CFIUS and avoiding future complications.

Best Practices for Foreign Investors During a CFIUS Review

Successfully navigating a cfius review of foreign acquisitions requires a strategic and proactive approach.
Foreign investors who adhere to best practices are more likely to experience a smoother and more

favorable outcome.

Early Engagement and Due Diligence

The most critical best practice is to engage with experienced legal counsel and national security advisors as
early as possible in the transaction process. These experts can help assess whether a transaction is likely to
trigger CFIUS scrutiny and identify potential risks before a formal filing is made. Thorough due diligence
on the target U.S. business is also essential, covering aspects such as its involvement with critical
technologies, government contracts, and sensitive data. This upfront work can prevent surprises and allow

for a more strategic approach to the filing.

Transparency and Full Disclosure

CFIUS expects complete transparency and full disclosure from parties involved in a transaction.
Withholding information or misrepresenting facts can lead to significant delays, increased scrutiny, and
potentially negative outcomes. Foreign investors should be prepared to provide detailed information about
their organization, its ownership structure, and its intentions regarding the U.S. business. Open and honest
communication throughout the cfius review of foreign acquisitions process is key to building trust with the

committee.



Developing a Robust Filing Strategy

The preparation of the CFIUS filing, whether a voluntary notice or a mandatory declaration, is a critical
step. A well-prepared filing should clearly articulate the transaction, identify any potential national security

concerns, and propose appropriate mitigation measures if necessary. This involves:

Understanding the specific filing requirements for the type of transaction.

Clearly outlining the business rationale for the acquisition.

Proactively addressing any potential national security issues.

Providing comprehensive supporting documentation.

A meticulously prepared filing demonstrates seriousness and preparedness, which can positively influence

the perception of the transaction during the cfius review of foreign acquisitions.

Understanding and Addressing Mitigation Requirements

If CFIUS identifies potential national security concerns, the ability to effectively negotiate and implement
mitigation measures is vital. Foreign investors should be prepared to discuss and agree upon reasonable and
practical steps to alleviate these concerns. This might involve changes to operational practices, governance
structures, or access controls. Demonstrating a willingness to cooperate and find mutually acceptable

solutions is often a deciding factor in the successful completion of a cfius review of foreign acquisitions.

FAQ

Q What is the primary goal of a CFIUS review of foreign acquisitions?

A: The primary goal of a CFIUS review of foreign acquisitions is to protect U.S. national security and
critical infrastructure by identifying and mitigating potential risks posed by foreign investments or

acquisitions of U.S. businesses.



Q: Are all foreign acquisitions of U.S. businesses subject to CFIUS review?

A: No, not all foreign acquisitions are subject to mandatory CFIUS review. However, many transactions
that result in a foreign person gaining control of a U.S. business, particularly those involving critical
technology, critical infrastructure, or sensitive personal data, are either subject to mandatory filing or

voluntary review by CFIUS.

Q What is the difference between a mandatory filing and a voluntary
filing with CFIUS?

A: A mandatory filing is required by law for certain types of transactions, such as those involving critical
technology businesses or certain investments related to sensitive personal data. A voluntary filing is where
parties can choose to submit a filing to receive clearance, even if not legally mandated, to gain certainty

regarding national security implications.

Q How long does a typical CFIUS review of foreign acquisitions take?

A: The initial review period is typically 30 days. If concerns arise, the review can extend into an
investigation phase, which can last up to 45 days. The entire process, including potential presidential
review, can extend beyond these statutory timelines depending on the complexity of the transaction and

any identified risks.

Q What types of "control" does CFIUS consider in a foreign acquisition?

A: CFIUS considers various forms of control, including direct or indirect ownership, voting rights,
management control, board representation, and the ability to direct or influence the U.S. business's

operations or policies.

Q What happens if CFIUS identifies national security concerns during a
review?

A: If national security concerns are identified, CFIUS may recommend that the parties enter into a
mitigation agreement to address these concerns. In more severe cases, CFIUS may recommend that the

President take action to block the transaction, or require divestiture of the U.S. business or certain assets.

Q How can foreign investors best prepare for a CFIUS review of foreign



acquisitions?

A: Foreign investors can best prepare by engaging experienced legal and national security counsel early in
the transaction, conducting thorough due diligence on the target U.S. business, being transparent and
providing full disclosure to CFIUS, and developing a clear strategy for addressing any potential national

security concerns or mitigation requirements.

Q What is the role of the Department of the Treasury in CFIUS
reviews?

A: The Department of the Treasury, through the Assistant Secretary for Investment Security, chairs
CFIUS and plays a central role in coordinating the review process, conducting investigations, and making

recommendations to the President.
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