cfius review of chinese investment

The Committee on Foreign Investment in the United States (CFIUS) review of Chinese investment
has become a critical and complex aspect of international business and national security in recent
years. As geopolitical tensions and technological competition escalate, the scrutiny applied to
acquisitions, mergers, and joint ventures involving Chinese entities by U.S. regulatory bodies,
particularly CFIUS, has intensified significantly. Understanding the intricacies of this review process
is paramount for any Chinese company or U.S. business seeking to engage in such transactions. This
article will delve into the core functions of CFIUS, the evolving landscape of its review of Chinese
investment, key areas of concern, the typical review timeline, and best practices for navigating this
intricate regulatory environment. We will explore the factors that trigger a CFIUS review, the types
of transactions most likely to face heightened scrutiny, and the potential outcomes of such a review,
all with a focus on providing a comprehensive overview for stakeholders involved in cross-border
M&A activity.
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Understanding the Committee on Foreign Investment
in the United States (CFIUS)

The Committee on Foreign Investment in the United States (CFIUS) is an interagency committee of
the U.S. government responsible for reviewing certain transactions that could result in control of a
U.S. business by a foreign person. Its primary mandate is to protect national security by identifying
and addressing risks arising from foreign investment in critical U.S. sectors. Established in 1975,
CFIUS has evolved significantly over the decades, with its authority and scope expanding to meet
emerging national security challenges.

The committee is chaired by the Secretary of the Treasury and includes representatives from various
government departments and agencies, such as the Department of Justice, Department of Homeland
Security, Department of Commerce, Department of Defense, Department of State, Department of
Energy, and others as needed. This multidisciplinary approach allows CFIUS to draw upon a broad
range of expertise when evaluating the national security implications of foreign investments.

CFIUS Jurisdiction and Authority

CFIUS has jurisdiction over certain types of transactions, including mergers, acquisitions, and
takeovers, that could lead to foreign control of a U.S. business. This also extends to certain real
estate transactions involving foreign governments and certain transactions involving critical
technology, critical infrastructure, and sensitive personal data. The Foreign Investment Risk



Reduction Modernization Act of 2018 (FIRRMA) significantly expanded CFIUS's authority,
introducing mandatory filings for certain types of investments and broadening the definition of
national security.

National Security Concerns

The core of CFIUS's mission revolves around assessing potential risks to national security. These
risks can manifest in various ways, including:

e Threats to critical infrastructure, such as energy grids, telecommunications networks, and
transportation systems.

¢ Gains of access to sensitive technologies or intellectual property that could be used to the
detriment of U.S. national security interests.

 Potential for foreign adversaries to gain influence over U.S. businesses operating in sensitive
sectors.

» Risks associated with the handling of sensitive personal data of U.S. citizens.

The Evolution of CFIUS Review of Chinese Investment

The review of Chinese investment by CFIUS has undergone a dramatic transformation, moving from
a relatively less scrutinized area to one of the most closely watched. Initially, CFIUS’s focus was
broader, encompassing foreign investment from all nations. However, with China's rapid economic
growth and increasing global economic influence, the U.S. government began to pay closer attention
to the national security implications of Chinese acquisitions of American companies.

FIRRMA, enacted in 2018, marked a pivotal moment in the evolution of CFIUS. This legislation was
largely a response to concerns about Chinese investment, particularly in technology sectors, and
sought to strengthen CFIUS's ability to review and mitigate risks. FIRRMA introduced mandatory
declarations for certain types of transactions, increased filing requirements, and broadened the
scope of what constitutes a national security concern, with a particular emphasis on critical
technologies and intellectual property.

Increased Scrutiny and Heightened Awareness

Since the passage of FIRRMA, the CFIUS review of Chinese investment has been characterized by
significantly heightened scrutiny. This is evident in the increased number of transactions reviewed,
the more frequent requests for mitigation agreements, and a greater willingness by CFIUS to
recommend that the President block transactions deemed to pose unacceptable national security
risks. The geopolitical relationship between the U.S. and China has undoubtedly played a substantial
role in shaping this trend.



Focus on Technology Transfer and IP Protection

A major driver behind the intensified CFIUS review of Chinese investment is the concern over the
transfer of sensitive technologies and the protection of U.S. intellectual property. The U.S.
government is particularly vigilant about investments that could provide Chinese entities with access
to advanced technologies, particularly in areas like artificial intelligence, semiconductors,
telecommunications, and biotechnology, which are deemed critical for future economic and military
competitiveness.

Key Factors Triggering CFIUS Review for Chinese
Investments

Several factors can trigger a mandatory or voluntary CFIUS review for Chinese investment in U.S.
businesses. Understanding these triggers is crucial for any Chinese investor or U.S. company
involved in such transactions to ensure compliance and prepare for the review process.

The most significant trigger is the nature of the transaction itself, specifically whether it results in
foreign control of a U.S. business. Control is broadly defined by CFIUS and can include direct or
indirect acquisition of voting securities, equity interests, or other ownership interests that grant the
foreign person the power to direct or influence the management or policies of the U.S. business.

Mandatory Filings and Voluntary Declarations

FIRRMA introduced mandatory declarations for certain types of transactions involving foreign
persons and U.S. businesses engaged in critical technology, critical infrastructure, or sensitive
personal data. These mandatory filings require parties to submit a short-form declaration to CFIUS
prior to closing the transaction. Failure to file a mandatory declaration can result in significant
penalties.

In addition to mandatory filings, many transactions involving Chinese investment may still be subject
to voluntary review. Even if a transaction does not meet the criteria for a mandatory filing, parties
may choose to submit a voluntary notice to CFIUS to obtain clearance and certainty regarding
potential national security concerns.

Nature of the U.S. Business and its Assets

The characteristics of the U.S. business being acquired or invested in are central to CFIUS's
assessment. Businesses involved in:

« Critical technologies, as defined by U.S. export control regulations.
e Critical infrastructure sectors, such as energy, telecommunications, and transportation.

e The collection, storage, or processing of sensitive personal data of U.S. citizens.

are more likely to attract CFIUS attention. The specific assets, intellectual property, and operational



capabilities of the U.S. business are all carefully examined.

The Foreign Investor's Identity and Affiliations

The identity and affiliations of the Chinese investing entity are also significant factors. CFIUS will
consider whether the investor is a state-owned enterprise, has ties to the Chinese military, or has a
history of engaging in activities that could be considered detrimental to U.S. national security. Due
diligence into the investor's background and connections is therefore essential.

Industries Under Increased CFIUS Scrutiny

Certain industries are consistently subject to heightened CFIUS review when Chinese investment is
involved, reflecting their perceived importance to national security and economic competitiveness.
These sectors are often characterized by their reliance on advanced technologies, their role in
critical infrastructure, or their access to sensitive data.

The technology sector, in particular, has been a focal point of CFIUS concerns regarding Chinese
investment. This includes companies involved in the research, development, manufacturing, or
distribution of technologies that are deemed vital for national defense and economic prosperity.

Technology and Advanced Manufacturing

This broad category encompasses a wide range of sub-sectors, including:

e Semiconductors and microelectronics.

e Artificial intelligence (AI) and machine learning.
e Biotechnology and pharmaceuticals.

¢ Advanced materials.

e Telecommunications equipment and services.

e Cybersecurity solutions.

e Aerospace and defense technologies.

The concern here is that Chinese investment could lead to the acquisition of cutting-edge U.S.
technologies, which could then be exploited for military purposes or to gain a competitive
advantage, undermining U.S. technological leadership.

Critical Infrastructure

Investments in U.S. critical infrastructure are also subject to intense scrutiny. This includes



businesses that operate or provide services essential to the functioning of the U.S. economy and
national security, such as:

e Energy production and distribution.

e Water systems.

e Transportation networks (airports, ports, railways).
e Telecommunications infrastructure.

e Financial services and payment systems.

Concerns in this area often revolve around the potential for foreign control to disrupt essential
services or provide access to sensitive operational data.

Data and Personal Information

Transactions involving U.S. businesses that collect, store, or process large amounts of sensitive
personal data of U.S. citizens are also a significant concern for CFIUS. This includes companies in
sectors like:

e Social media platforms.
e Health and genetic information companies.
e Consumer data brokers.

e Companies with access to government employee data.

The risk here is that sensitive data could be accessed or misused by foreign governments or entities,
posing privacy and national security threats.

The CFIUS Review Process: A Step-by-Step Guide

The CFIUS review process is structured and rigorous, designed to thoroughly assess the national
security implications of foreign investments. Understanding the stages involved can help parties
navigate the process more effectively and anticipate potential challenges.

The process typically begins with either a mandatory declaration or a voluntary notice submission.
For transactions requiring mandatory filings, parties must submit a concise declaration to CFIUS
outlining key details of the transaction. For other transactions, parties can choose to submit a
voluntary notice to CFIUS to seek clearance.



Pre-Filing Considerations

Before submitting any filing, thorough preparation is essential. This involves:

e Conducting a comprehensive national security risk assessment.

e Identifying all potential CFIUS triggers.

e Understanding the U.S. business's critical technologies, infrastructure, and data holdings.
¢ Gathering detailed information about the foreign investor and its affiliations.

e Consulting with experienced legal and national security advisors.

The Initial Review Period

Once a notice or declaration is filed, CFIUS has a statutory period to review it. For a mandatory
declaration, CFIUS typically has 30 days to determine whether to initiate a formal investigation. If a
voluntary notice is filed, CFIUS generally has 30 days to decide whether to proceed with a formal
review. During this initial period, CFIUS will conduct preliminary checks and may request additional
information.

The Investigation Phase

If CFIUS decides to proceed with a formal investigation, it will typically last for up to 90 days.
During this phase, the relevant U.S. government agencies will conduct an in-depth analysis of the
national security risks associated with the transaction. This can involve extensive information
requests, interviews with company personnel, and consultation with outside experts.

Mitigation and Recommendations

Throughout the review process, CFIUS may identify potential national security risks. In such cases,
parties may be invited to propose mitigation measures to address these concerns. These mitigation
agreements can range from operational restrictions and reporting requirements to divestitures of
certain assets. If no satisfactory mitigation can be reached, CFIUS may recommend that the
President take action to block or unwind the transaction.

Presidential Review

If CFIUS cannot reach a consensus or if a significant national security risk remains, the matter can
be referred to the President of the United States. The President then has up to 15 days to review the
recommendation and decide whether to take action, which could include ordering the parties to
abandon, modify, or divest the transaction.



Potential Outcomes of a CFIUS Review

The conclusion of a CFIUS review can lead to several different outcomes, each with significant
implications for the parties involved. Understanding these potential results is crucial for strategic
planning and risk management in cross-border transactions.

The most favorable outcome is outright clearance, meaning CFIUS finds no national security
concerns and allows the transaction to proceed without conditions. This provides certainty and
allows the parties to move forward with their business plans.

Clearance

CFIUS clearance signifies that the committee has reviewed the transaction and determined that it
does not pose an unacceptable risk to U.S. national security. This can be granted after the initial
review period if no substantial concerns are raised, or after an in-depth investigation if all identified
risks have been adequately addressed.

Mitigation Agreements

In many cases, CFIUS identifies potential national security risks but believes they can be effectively
mitigated. This can lead to the parties agreeing to a "mitigation agreement" or "written assurance."
These agreements impose specific conditions or restrictions on the transaction to neutralize the
identified risks. Examples include:

¢ Restrictions on access to certain technologies or information.
e Implementation of enhanced cybersecurity measures.

e Appointment of independent U.S. government monitors.

e Limitations on research and development activities.

» Divestment of specific business units or assets.

Failure to comply with a mitigation agreement can lead to severe penalties, including fines and
potential legal action.

Recommended Presidential Action (Blocking the Transaction)

If CFIUS cannot identify a mutually acceptable mitigation solution or if the national security risks
are deemed too severe, the committee may recommend that the President of the United States
intervene. The President then has the ultimate authority to block the transaction, require divestiture,
or impose other conditions. This is the most severe outcome and typically occurs in cases involving
significant national security threats, particularly in sensitive technology or critical infrastructure
sectors.



Withdrawal and Resubmission

In some instances, parties may choose to withdraw their filing if they believe the review is not
proceeding favorably or if they need to make significant changes to the transaction to address
CFIUS concerns. They can then resubmit a revised filing after making necessary adjustments.

Navigating CFIUS Review of Chinese Investment: Best
Practices

Successfully navigating a CFIUS review of Chinese investment requires a proactive, strategic, and
well-informed approach. Given the complexity and potential impact of the process, adherence to best
practices is paramount for investors and target companies alike.

Early engagement with legal counsel specializing in CFIUS reviews is fundamental. These experts
can help assess the likelihood of review, identify potential risks, and guide parties through the
intricacies of the filing and negotiation process. Their experience is invaluable in understanding
CFIUS's evolving priorities and the expectations of the committee.

Early Risk Assessment and Due Diligence

Before initiating any transaction, conducting a thorough national security risk assessment is critical.
This involves:

e Identifying all potential CFIUS triggers, including mandatory filing requirements.
e Understanding the U.S. business's critical technologies, infrastructure, and sensitive data.

e Evaluating the Chinese investor's background, affiliations, and potential national security
sensitivities.

¢ Assessing the potential impact of the transaction on U.S. national security interests.

Comprehensive due diligence should extend beyond financial and legal aspects to include national
security considerations.

Proactive Engagement and Transparency

Engaging with CFIUS proactively and maintaining transparency throughout the review process is
highly recommended. This means:

e Submitting complete and accurate information in filings.
¢ Being responsive to CFIUS requests for additional information.

e Clearly articulating the business rationale for the transaction and its benefits to the U.S.
economy.



e Engaging in open dialogue with CFIUS staff to understand their concerns and explore
potential solutions.

Developing a Robust Mitigation Strategy

If potential national security risks are identified, it is crucial to develop a well-defined and
implementable mitigation strategy. This involves:

e Collaborating with legal counsel and security experts to design mitigation measures that
effectively address CFIUS concerns.

e Demonstrating a commitment to compliance and security protocols.

e Being prepared to negotiate and adapt mitigation proposals based on CFIUS feedback.

Understanding Geopolitical Dynamics

The CFIUS review process is not conducted in a vacuum; it is influenced by broader geopolitical
considerations. Investors should remain aware of the evolving U.S.-China relationship, trade
policies, and national security directives, as these can impact CFIUS's posture and decision-making.

The Impact of CFIUS on Cross-Border Transactions

The increased rigor and scope of CFIUS reviews, particularly concerning Chinese investment, have
had a profound impact on the landscape of cross-border mergers and acquisitions. These reviews
have introduced significant complexities, costs, and uncertainties for both investors and target
companies.

One of the most tangible impacts is the increased time and expense associated with transactions.
The review process can add months, or even years, to the closing timeline, leading to significant
costs for legal counsel, consultants, and internal resources. This prolonged uncertainty can also
affect the value of a deal and the ability of companies to execute their strategic plans.

Increased Transaction Timelines and Costs

The mandatory filing requirements and the thoroughness of CFIUS investigations have lengthened
the typical transaction timeline. Companies must now factor in potentially lengthy review periods,
which can delay integration plans, product launches, and other critical business initiatives. The costs
associated with legal and expert advice for navigating CFIUS can also be substantial, especially for
complex transactions.



Shifting Investment Strategies

The heightened scrutiny has led some Chinese investors to re-evaluate their investment strategies in
the U.S. Some may opt for less sensitive sectors, smaller stakes in companies (to avoid control
implications), or explore alternative investment destinations. Others may adopt a more cautious
approach, undertaking even more extensive pre-transaction due diligence to anticipate and address
CFIUS concerns upfront.

Emphasis on National Security as a Deal Breaker

National security considerations have become a paramount factor in deal assessment. What might
have been overlooked in the past is now a critical hurdle that can lead to the termination or
significant restructuring of a deal. Companies are increasingly prioritizing thorough national
security due diligence as an integral part of their M&A process.

The Role of FIRRMA and its Ongoing Impact

The Foreign Investment Risk Reduction Modernization Act (FIRRMA) has fundamentally reshaped
CFIUS reviews, particularly for Chinese investment. Its provisions, including mandatory filings for
critical technology investments, have broadened CFIUS's reach and reinforced the committee's role
as a significant gatekeeper for foreign investment deemed to have national security implications.
The ongoing implementation and interpretation of FIRRMA continue to influence the dynamics of
cross-border M&A.

Navigating the complexities of CFIUS review of Chinese investment demands a sophisticated
understanding of regulatory requirements, national security sensitivities, and the prevailing
geopolitical landscape. By embracing best practices such as early risk assessment, transparent
engagement, and robust mitigation strategies, stakeholders can enhance their prospects for
successful transactions while upholding U.S. national security interests. The dynamic nature of both
technology and international relations ensures that the CFIUS review process will remain a critical
consideration for the foreseeable future.

Q: What is the primary goal of the CFIUS review of Chinese
investment?

A: The primary goal of the CFIUS review of Chinese investment is to protect U.S. national security
by identifying and addressing potential risks arising from foreign control or influence over U.S.
businesses, particularly those involved in critical technologies, infrastructure, or sensitive data.

Q: What are the main triggers for a CFIUS review of a Chinese
investment?

A: Main triggers include transactions that result in foreign control of a U.S. business, especially if
the U.S. business is involved in critical technology, critical infrastructure, or the
collection/processing of sensitive personal data. Mandatory filings are also triggered for certain



types of investments in these sectors.

Q: Has FIRRMA changed how CFIUS reviews Chinese
investment?

A: Yes, FIRRMA significantly expanded CFIUS's authority and introduced mandatory declarations for
certain transactions involving critical technology, critical infrastructure, and sensitive personal data,
leading to increased scrutiny of Chinese investment.

Q: What industries are most likely to face heightened CFIUS
scrutiny for Chinese investment?

A: Industries most likely to face heightened scrutiny include technology (semiconductors, Al,
biotech), advanced manufacturing, critical infrastructure (energy, telecommunications,
transportation), and companies handling sensitive personal data.

Q: Can a Chinese investor still acquire a U.S. company after a
CFIUS review?

A: Yes, Chinese investors can still acquire U.S. companies, but the process is more rigorous.
Transactions may be cleared outright, proceed with mitigation agreements, or, in rare cases, be
blocked by the President.

Q: What are the potential outcomes of a CFIUS review for
Chinese investment?

A: Potential outcomes include outright clearance, the imposition of mitigation agreements (e.g.,
operational restrictions, reporting requirements), or a recommendation to the President to block the
transaction.

Q: How long does a CFIUS review typically take for Chinese
investment?

A: A standard CFIUS review involves an initial 30-day period to decide whether to investigate,
followed by an investigation phase of up to 90 days. However, complex cases or those requiring
presidential review can extend this timeline significantly.

Q: What is the role of mitigation agreements in CFIUS reviews
of Chinese investment?

A: Mitigation agreements are used to address identified national security risks. They impose specific
conditions or restrictions on the transaction to neutralize these risks, such as limiting access to
certain technologies or implementing enhanced security protocols.
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