cfius investment in critical technology

Understanding CFIUS Investment in Critical Technology: A Comprehensive Guide

cfius investment in critical technology has become a paramount concern for global investors and
U.S. businesses alike, particularly as national security considerations increasingly intersect with
economic competitiveness. The Committee on Foreign Investment in the United States (CFIUS) plays a
pivotal role in scrutinizing transactions involving foreign investment in American companies, with a
heightened focus on those operating in sectors deemed critical to national security. This article delves
into the intricacies of CFIUS reviews, specifically examining its oversight of investments in critical
technologies, the rationale behind these reviews, the types of technologies that fall under scrutiny,
and the implications for both foreign investors and domestic businesses seeking capital.
Understanding this evolving landscape is crucial for navigating the complexities of cross-border M&A
and ensuring compliance with U.S. national security objectives.
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What is CFIUS and Its Mandate?

The Committee on Foreign Investment in the United States (CFIUS) is an interagency committee of
the U.S. government that reviews proposed or pending transactions between foreign persons and U.S.
businesses that could result in control of, by or at the direction of a foreign person, by a person with a
material interest of a foreign government. Its primary mandate is to protect national security by
identifying and addressing risks arising from foreign investment. This includes safeguarding against
potential threats to national security that may stem from mergers, acquisitions, and takeovers of U.S.
companies by foreign entities. CFIUS operates under the authority of the President and is composed
of the Secretary of the Treasury as the chair, and includes the Secretaries of State, Defense,
Commerce, Homeland Security, Justice, and Energy, as well as the Director of National Intelligence
and the U.S. Trade Representative.

The committee’s scope has broadened significantly over the years, evolving in response to
geopolitical shifts and technological advancements. Historically, CFIUS focused on direct threats to
military capabilities. However, in recent times, its purview has expanded to encompass a wider array
of national security risks, including those related to critical infrastructure, sensitive personal data, and
emerging technologies. The increasing interconnectedness of the global economy and the rapid pace
of technological innovation necessitate a dynamic approach to national security oversight, which
CFIUS endeavors to provide.



The Growing Focus on Critical Technologies

The rationale behind CFIUS's increasing focus on critical technologies is multifaceted. As technological
competition intensifies globally, the United States government has prioritized maintaining its
leadership in key scientific and engineering fields that are deemed vital for both economic prosperity
and national security. Foreign investment in U.S. companies developing or possessing advanced
technologies can pose risks if those technologies are subsequently used for purposes detrimental to
U.S. interests, or if access to them is gained by adversaries.

This heightened scrutiny reflects a recognition that the traditional definitions of national security must
adapt to the realities of the 21st century. Emerging technologies, such as artificial intelligence,
guantum computing, advanced semiconductors, biotechnology, and advanced materials, are no
longer confined to defense applications but have profound implications for critical infrastructure,
economic competitiveness, and societal resilience. Therefore, ensuring that such technologies remain
under U.S. control or are transferred only under conditions that safeguard U.S. interests has become a
central tenet of CFIUS's mission.

Defining Critical Technologies Under CFIUS

CFIUS does not maintain a single, exhaustive, and static list of "critical technologies." Instead, its
determination is based on a risk-based analysis that considers the nature of the technology, its
potential applications, and the characteristics of the foreign investor. However, several statutory and
regulatory frameworks provide guidance. The Export Control Classification Numbers (ECCNs) under
the Export Administration Regulations (EAR) and the U.S. Munitions List (USML) under the
International Traffic in Arms Regulations (ITAR) are key reference points. These lists enumerate items
and technologies that are subject to export controls due to their potential military or sensitive civilian
applications.

More recently, legislation has specifically directed CFIUS to pay particular attention to investments in
companies that are involved in the development, production, or distribution of "critical technologies."
While the exact definition can be nuanced, it generally encompasses technologies that are essential
to the defense and national security of the United States. This includes technologies that are
identified by the U.S. government as critical for maintaining a technological edge, such as those
involved in:

e Artificial intelligence and machine learning

e Advanced computing and semiconductors

e Biotechnology and advanced pharmaceuticals
e Advanced materials and manufacturing

e Quantum information technologies



e Robotics and autonomous systems
e Cybersecurity and cryptography
e Hypersonics

e Space technologies

The assessment is dynamic, meaning CFIUS will consider the evolving nature of technology and its
potential impact on national security as new developments emerge.

Types of Transactions Subject to CFIUS Review

CFIUS review extends to a broad range of transactions where a foreign person can gain control of, or
a substantial interest in, a U.S. business. This includes:

e Mergers and acquisitions
e Joint ventures that result in foreign control

e Acquisition of significant minority stakes that provide access to material non-public technical
information or control over significant decisions

» Real estate transactions located within proximity to sensitive U.S. government facilities or
involving critical infrastructure

e Leases of critical infrastructure

¢ Investments in companies that possess or develop critical technologies, regardless of the
specific percentage of ownership acquired, if such investment could grant access to sensitive
information or influence decision-making

The key factor is whether the transaction could potentially impair the national security of the United
States. For investments involving critical technologies, CFIUS is particularly vigilant about transactions
that could lead to the transfer of sensitive intellectual property, the compromise of supply chains, or
the enablement of foreign adversaries' technological advancements. Mandatory filings are required
for certain types of transactions, particularly those involving foreign government control of a U.S.
business or those involving critical technology, critical infrastructure, or sensitive personal data.



The CFIUS Review Process for Critical Technology
Investments

The CFIUS review process typically begins with a voluntary notice filing, although certain transactions
are subject to mandatory filing. For critical technology investments, proactive engagement and
thorough preparation are crucial. The standard review process involves several stages:

Initial Review (30 Days)

Upon receiving a notice, CFIUS initiates a 30-day review period to determine if there are national
security concerns. During this phase, relevant U.S. government agencies assess the proposed
transaction and its potential implications. If the initial review does not identify significant concerns,
the transaction may be cleared.

Investigation (45 Days)

If national security concerns are identified, CFIUS can extend the review by initiating a 45-day
investigation. This deeper dive involves more in-depth analysis by multiple government agencies,
including intelligence agencies, to thoroughly assess the risks. For investments in critical
technologies, this phase will involve detailed technical assessments and analysis of the potential
impact on U.S. technological superiority and security.

Presidential Review

If the investigation does not resolve the national security concerns, the matter is referred to the
President of the United States, who has 15 days to decide whether to block the transaction, impose
conditions, or allow it to proceed. The President's decision is final.

Throughout this process, CFIUS can request additional information, conduct interviews, and require
mitigation agreements. These mitigation measures can include divestitures, limitations on access to
sensitive information, ongoing monitoring, and restrictions on the export of certain technologies. For
critical technology deals, these conditions are often stringent and tailored to the specific risks
identified.

Key Considerations for Investors and Businesses

For foreign investors looking to engage with U.S. companies in critical technology sectors, thorough
due diligence and a proactive approach to CFIUS compliance are paramount. Understanding the
potential for CFIUS review and engaging with legal counsel experienced in CFIUS matters early in the
transaction process can significantly smooth the path forward.

Businesses seeking foreign investment in critical technology areas must also be prepared. This



involves:

Clearly identifying the nature of their critical technologies and their national security
implications.

Understanding the potential sensitivities of their customer base and intellectual property.

Being transparent about their existing relationships with foreign governments or entities.

Developing a clear strategy for addressing potential CFIUS concerns and mitigation requests.

Failure to adequately prepare can lead to significant delays, costly adjustments, or even the
termination of a transaction. Building a strong compliance framework and maintaining open
communication channels with CFIUS are essential for success in this environment.

The Impact of CFIUS on Innovation and Investment

The robust oversight provided by CFIUS, particularly concerning critical technologies, has a dual
impact. On one hand, it serves its intended purpose of safeguarding U.S. national security interests by
preventing the transfer of sensitive technologies to potentially hostile actors or to entities that could
undermine U.S. economic competitiveness. This can foster a more secure domestic innovation
ecosystem.

On the other hand, the stringent review process can create uncertainty and deter some foreign
investment, particularly in fast-paced and capital-intensive technology sectors. Investors may face
longer timelines, increased legal and compliance costs, and the possibility of divestment or
operational restrictions. This can potentially slow down the pace of innovation or lead to capital being
directed to less scrutinized markets. Striking the right balance between national security and
fostering global investment remains an ongoing challenge for policymakers.

Navigating CFIUS: Best Practices for Critical
Technology Deals

Successfully navigating CFIUS for investments in critical technology requires a strategic and informed
approach. Early engagement with experienced legal counsel specializing in CFIUS is non-negotiable.
These experts can provide invaluable guidance on transaction structuring, potential risks, and filing
strategies.

Key best practices include:



e Early Risk Assessment: Conduct a thorough assessment of potential national security risks
associated with the transaction from the outset.

e Strategic Structuring: Structure the transaction to minimize potential CFIUS concerns, where
feasible.

e Proactive Communication: Engage with CFIUS early and maintain open lines of
communication.

 Comprehensive Documentation: Prepare detailed and accurate filings that clearly articulate
the nature of the business, the critical technologies involved, and the proposed transaction.

» Mitigation Planning: Be prepared to discuss and negotiate potential mitigation measures if
national security concerns are raised.

¢ Post-Closing Compliance: Understand and adhere to any mitigation agreements or conditions
imposed by CFIUS after the transaction has closed.

By adhering to these principles, investors and businesses can increase the likelihood of a smooth and
successful resolution of their CFIUS review, thereby facilitating crucial investments in America's
technological future while safeguarding national security.

FAQ

Q: What is the primary goal of CFIUS when reviewing
investments in critical technology?

A: The primary goal of CFIUS when reviewing investments in critical technology is to protect U.S.
national security by identifying and mitigating potential risks that could arise from foreign control or
significant influence over companies developing, producing, or possessing technologies deemed vital
to national defense and economic competitiveness.

Q: Are all foreign investments in U.S. critical technology
companies subject to mandatory CFIUS review?

A: Not all, but many are. Mandatory filings are required for certain types of transactions involving
foreign government control of a U.S. business that deals in critical technologies, or certain types of
investments in critical technology companies by persons who are not citizens or nationals of the
United States. However, even if a filing is not mandatory, it is often advisable to file voluntarily to
obtain clearance and avoid potential future scrutiny.



Q: How does CFIUS define "critical technology"?

A: CFIUS does not have a single, static list. Instead, it assesses technologies based on their potential
impact on U.S. national security. This generally includes technologies identified by the U.S.
government as critical for maintaining a technological edge, such as those related to artificial
intelligence, advanced semiconductors, biotechnology, quantum computing, and cybersecurity, often
referencing lists like the ECCNs under the EAR and USML under ITAR.

Q: What happens if CFIUS identifies national security concerns
in a critical technology investment?

A: If CFIUS identifies national security concerns, it can recommend that the President block the
transaction, or it can allow the transaction to proceed subject to specific mitigation agreements.
These agreements can include restrictions on technology transfer, access to sensitive information,
ongoing monitoring, or divestment requirements.

Q: How long does a typical CFIUS review take for a critical
technology investment?

A: A standard CFIUS review process involves an initial 30-day review period. If concerns are identified,
an additional 45-day investigation period may follow. If the matter is not resolved, it can then be
referred to the President, who has 15 days to make a decision. Therefore, the entire process can take
anywhere from 30 days to over 100 days, depending on the complexity and concerns raised.

Q: Can a U.S. company refuse to engage with CFIUS if a
foreign investor is involved in critical technology?

A: If a transaction is subject to mandatory filing, both the foreign investor and the U.S. business
involved have an obligation to file a notice with CFIUS. Refusal to comply with mandatory filing
requirements can result in penalties and may lead CFIUS to initiate its own review regardless. For
voluntary filings, while not legally required, it is highly advisable to cooperate with CFIUS to ensure a
clean resolution.

Q: What are the potential consequences for failing to comply
with CFIUS regulations regarding critical technology
investments?

A: Failure to comply with CFIUS regulations, including mandatory filing requirements or mitigation
agreements, can lead to significant penalties. These can include substantial civil fines, divestment
orders, and reputational damage. In some cases, it could even result in criminal liability.



Q: How has the increasing focus on critical technology
affected the types of deals CFIUS reviews?

A: The increasing focus on critical technology has led CFIUS to scrutinize a broader range of
transactions, particularly those involving emerging technologies with dual-use applications (civilian
and military). It has also heightened attention on the origins of capital and the potential for
technology transfer to countries of concern.
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